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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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May 29, 1973. Affirming the Secretary’s decision 
(Judicial Officer’s ruling, 31 A.D. 593). Holding: 
The Secretary’s decision was in “accordance 
with law” in that ample evidence was adduced 
at the (15) (A) hearing to advise Fitzgerald far 
in advance of the final order in the enforce- 
ment proceeding that he could contest a “handler” 
classification by petitioning the Secretary pur- 
suant to 7 U.S.C. §608¢ (15) (A) (1964); and 
the contentions of Fitgerald do not warrant re- 
ceipt of further evidence or a reversal of the 
Secretary’s decision. The court’s decision in Case 
No. C 227-66 remains in full force and effect 
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COURT DECISION 


UNITED STATES OF AMERICA v. SHERMAN FITZGERALD, 
dba SHER-VON Dairy. C 227-66. SHERMAN FITZ- 
GERALD, dba SHER-VON Dairy v. EARL L. Butz, 
SECRETARY OF AGRICULTURE OF THE UNITED STATES 
OF AMERICA. C 137-72. U.S.D.C. Utah. Decided 
May 29, 1973. Affirming the Secretary’s decision 
(Judicial Officer’s ruling, 31 A.D. 593). Holding: 
The Secretary’s decision was in “accordance with 
law” in that ample evidence was adduced at the 
(15) (A) hearing to advise Fitzgerald far in ad- 
vance of the final order in the enforcement pro- 
ceeding that he could contest a “handler” classifi- 
cation by petitioning the Secretary pursuant to 7 
U.S.C. §608¢ (15) (A) (1964); and the con- 
tentions of Fitzgerald do not warrant receipt of 
further evidence or a reversal of the Secretary’s 
decision. The court’s decision in Case No. C227-66 
remains in full force and effect 
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(No. 15,216) 


In re WEISSGLASS GOLD SEAL DAIRY CORPORATION, TUSCAN DAIRY 
FARMS, INC., SUNNYDALE FARMS, INC., SEALTEST Foops DI- 
VISION OF KRAFTCO CORPORATION, QUEENSBORO FARM PROD- 
UCTS, INC., QUEENSBORO FARM PRODUCTS, STEAMBURG CORPO- 
RATION, NORTH BLENHEIM CREAMERY CORPORATION, EAST- 
ERN FARMS PRODUCTS, INC., FARMERS MILK AND CHEESE 
COMPANY, INC., DELTOWN Foops, INC., DELAWARE COUNTY 
DAIRIES, INC., DAN FRANKLIN DAIRIES, INC. AMA Docket 
No. M 2-34. Decided May 15, 1973. 


Fluid skim milk differential — Classification of inventory and allocation of 
inventory during transition period June, July 1968 — Regulations must be 
consistent with Order 


Prior to July 1, 1968, Order No. 2 provided for handlers to classify their 
inventory on the monthly reports in accordance with intended use, with 
final classification to be determined by the Market Administrator based 
on actual use. Amendments effective July 1 provided for classifying 
fluid milk inventories according to its form — Class I if in packaged 
form; Class II if in bulk. The allocation provisions of the new amend- 
ments provided that for the first month (July 1968), milk “classified” 
as I-A, I-B, or II in June should be allocated to July Class I-A uses; 
and milk “classified” as Class II or III in June should be allocated to 
July Class II uses. Held: These new allocation provisions referred to 
the final classification of the June inventory by the Market Adminis- 
trator rather than to the initial classification on the handler’s monthly 
report. The application of the fluid skim differential on skim milk 


classified as Class II or III in June was appropriate based on its use 


in July notwithstanding the fact that the new Order did not provide 
for a fluid skim differential. 


Market Administrator’s correction of handler’s report for obvious errors — 
Market Administrator’s correction of handler’s report after audit 


The Market Administrator was not arbitrary or inconsistent when he 
changed the classification of some handlers’ inventory immediately, be- 


cause of obvious error, and waited until after audit to change the 
classification of other handlers’ inventory based on actual use. 


Assignment — Handler cannot change “assignment” — Two-year statute 
of limitations not applicable — Dismissal 


Where a handler “assigned” milk to a certain source, he cannot subsequently 
change such assignment, and the two-year statute of limitations does 
not confer authority in handlers to make such changes. The relief re- 
quest by petitioners is denied and the petition is dismissed. 
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Murray Hammerman, New York, New York, for petitioners. 
John H. Sandor, for respondent. 


John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as reenacted and amended (7 
U.S.C. 601 et seq.). This action was instituted by a petition filed 
on June 26, 1970, by Murray Hammerman, Dairy Consultant, rep- 
resenting 14 milk handlers, challenging the legality of actions 
taken by the Market Administrator in the classification and pric- 
ing of inventories of milk held at the petitioners’ plants on June 
30, 1968, under the applicable provisions of Order No. 2 (7 CFR, 


Part 1002), regulating the handling of milk in the New York-New 
Jersey Marketing Area. 


On August 10, 1970, the petition was amended to delete there- 
from the names of Friendship Dairies, Inc., and Honeywell 


Farms, Inc., as petitioners. Petitioners seek to recover directly 
from the Order’s producer-settlement fund sums of money alleged 
to have been wrongfuly paid into the fund as a result of the Mar- 
ket Administrator’s actions. Some of the money claimed was paid 
directly into the producer-settlement fund by petitioners, and 


some of it was paid by other handlers who, pursuant to contrac- 


tual agreements, recovered the amounts involved from petitioners. 
The amounts of these monetary claims, as set forth in Schedule 
No. 1 attached to the petition, were subsequently amended in part, 
and the amounts of the claims total approximately $85,000. 


Respondent’s application to dismiss the petition for lack of 
specificity and for severance of the petitioners was denied by the 
Judicial Officer on August 31, 1970. In his order, the Judicial Offi- 
cer affirmed the petitioners’ contention that the facts and griev- 
ances of all of the petitioners are essentially the same, and that 
resolution of the issue essential to the claims of all of them could 
readily be obtained in one action. Answer to the petition was filed 
on September 10, 1970, which, in substance, denies the allegations 
of the petitioners. 


A prehearing conference was held on January 11, 1971, as a re- 
sult of which the parties agreed to confer and file stipulations. 
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No stipulation having been filed within a reasonable time, the 
matter was set for hearing and no prehearing conference report 
was filed. Such agreements as were reached at the conference 
were read into the record at the hearing. Oral hearing on the 
matter was held before Administrative Law Judge John G. Lie- 
bert on April 13, 14, and 15, 1971, in New York, New York. After 
the hearing, the parties filed proposed findings of fact, briefs and 
arguments on the law and facts. 


Petitioners are represented by Mr. Murray Hammerman, Dairy 
Consultant, 527 Lexington Avenue, New York, New York, and 
respondent is represented by John Sandor, Esq., Office of the Gen- 
eral Counsel, United States Department of Agriculture, Wash- 
ington, D. C. 


The major issue in this case relates to the classification of milk 
which petitioners held in inventory on June 30, 1968. The Order 
was subject to a number of fundamental amendments effective 
July 1, 1968, so that milk—in inventory in June but utilized in 
July—was in a transition period for one month. Under petition- 
ers’ contention, this transition period was extraordinary and 
unique, giving them a one-month “windfall.” That is, they con- 
tend that the old and new Order provisions together gave them 
the absolute discretion to finally classify (and therefore be 
charged for) their June closing inventory of milk as Class II 
under the “old” Order, while disposing of it in a use in July that 
was Class I (under the “old” Order’s provisions), with no addi- 
tional charge. 


Respondent argues, on the other hand, that petitioners were 
not given absolute discretion to classify their June inventories, 
but rather that the reported, or initial, classification (Class II) 
was contingent upon the milk being actually used in July in a 
form meeting the ‘old’? Order’s Class II definition, and that the 
Market Administrator was required to change the petitioners’ 
initial June inventory classifications to reflect actual utilization. 


In an initial decision filed January 23, 1973, Administrative 
Law Judge Liebert concluded that the contested actions of the 
Market Administrator were proper and lawful, and that the 
claims of all petitioners should be denied and the petition dis- 
missed. 


Petitioners filed exceptions on February 28, 1973. In a ruling 
of March 6, 1973, Judge Liebert determined, upon consideration 
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of petitioners’ exceptions, that revision of the initial decision was 
not appropriate. 


There were no requests for oral argument, and the matter is 
before the Judicial Officer for final decision. Final administrative 
authority to decide cases under the Agricultural Marketing Agree- 
ment Act of 1987 has been delegated to the Judicial Officer (37 
F.R. 28475; 38 F.R. 10795) .! 


THE REGULATIONS 


Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which or 
the purpose for which it is used, and for the payment to all pro- 
ducers delivering milk to all handlers under a particular order of 
uniform minimum prices for all milk so delivered. The procedure 
is generally as follows (Grant v. Benson, 229 F.2d 765, 767 (C.A. 
D.C.), certiorari denied, 350 U.S. 1015): 


The Market Administrator computes the value of milk 
used by each pool handler by multiplying the quantity of 
milk he uses in each class by the class price and adding the 
results. The values for all handlers are then combined into 
one total. That amount is decreased or increased by several 
subtractions or additions. * * * The result is divided by the 
total quantity of milk that is priced under the regulatory pro- 
gram. The figure thus obtained is the basic or uniform price 
which must be paid to producers for their milk. Each handler 
whose own total use value of milk for a particular delivery 
period, i.e., a calendar month, is greater than his total pay- 
ments at the uniform price is required to pay the difference 
into an equalization or producer-settlement fund. Each han- 
dler whose own total use value of milk is less than his total 
payments to producers at the uniform price is entitled to 
withdraw the amount of the difference from the equalization 
or producer-settlement fund. Thus a composite or uniform 
price is effectuated by means of the equalization or producer- 
settlement fund. 


1. The office of Judicial Officer is a career position, established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 1972. 
The present Judicial Officer was appointed in January 1971, having been involved with the 
Department’s regulatory program since 1949 (including 8 years’s trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Officer; and 
8 years as administrator of the Packers and Stockyards Act regulatory program). 
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In view of the different situations in the various milk market- 
ing areas, there is a wide variation in the pricing provisions of 
the orders. For a general description of the milk marketing regu- 
latory program under the Act, see U.S. v. Rock Royal Co-op., 307 
U.S. 588, 542-545; Lehigh Valley Coop. v. United States, 370 U.S. 
76, 78-81; Fairmont Foods Company v. Hardin, 442 F.2d 762, 764 
(C.A. D.C.). See, also, Brooks, “The Pricing of Milk under Fed- 
eral Marketing Orders,” 26 George Washington Law Review 181 
(1958). 


The following provisions of the “‘old’’ Order effective prior to 
the July 1, 1968, amendments are particularly relevant to this 
proceeding (7 CFR, Part 1002, 1968 ed.) : ? 


§ 1002.22 Powers. 
The market administrator shall have the following powers: 
(a) To administer the terms and provisions of this part; 


(b) To make rules and regulations to effectuate the terms 
and provisions of this part; 


(c) To receive, investigate, and report to the Secretary 
complaints of violations of this part; and 


(d) To recommend to the Secretary amendments to this 
part. 


*_* * 


CLASSIFICATION 
§ 1002.30 Basis of classification. 


All pool milk, all milk intermingled with pool milk, all 
milk the butterfat from which is received at a plant at which 
the classification of pool milk is to be determined pursuant 
to § 1002.33, and all milk entering the marketing area in the 
form of milk, concentrated fluid milk, fluid milk products, 
cultured or flavored milk drinks, cream, half and half, fluid 
cream products, or skim milk shall be classified in accordance 
with the form in which it is held at, or moved from, the plant 
or tank truck at which classification is determined. Such clas- 
sification shall be subject to the conditions set forth in §§ 
1002.31 through 1002.35. 


2. The regulatory provisions in 7 CFR cited herein as “1968 ed.” or “1969 ed.” appear in the 
paperback supplements to the Code of Federal Regulations revised as of January 1, 1968, and 
January 1, 1969, respectively. 
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§ 1002.31 Burden of proof. 


In establishing the classification of milk, the burden rests 
upon the handler who received the milk from producers or 
from a partial pool plant in the 401 miles and over freight 
zone to show that the milk should not be classified as Class 
I-A, and that the skim milk in Class II and Class III milk 
should not be subject to the fluid skim differential. The bur- 
den rests upon the handler who receives in the marketing 
area or at a pool plant, or distributes in the marketing area, 
milk, concentrated fluid milk, fluid milk products, cultured 
or flavored milk drinks, cream, half and half, fluid cream 
products, or fluid skim milk to establish the source of all of 
his milk and milk products, and in the absence of such proof 
such milk and the milk equivalent of such enumerated prod- 
ucts shall be subject to the provisions of § 1002.84. 


§ 1002.32 Period for establishing classification. 


A period ending with the last day of the month following 
the month during which the milk was received from dairy 
farmers shall be allowed for handling such milk as a basis 
for establishing the classification as other than Class I-A: 


Provided, That the holding of milk in the form of cream in a 
licensed cold storage warehouse for at least seven days shall 
constitute that portion of the handling of such cream re- 
quired pursuant to § 1002.37(d) (2) that is required to be 
performed during the month following its receipt from dairy 
farmers. 


§ 1002.33 Plant or tank truck at which classification is to be 
determined. 


Classification shall be determined at the plant at which 
milk is received from dairy farmers or from units, except 
that milk which is pumped at farms into a tank truck which 
milk is not delivered to a plant shall be classified in accord- 
ance with the form in which it is moved from the tank truck: 
Provided, That if the butterfat in such milk is shipped in the 
form of milk, cream, fluid cream products, half and half, or 
cultured or flavored milk drinks, or if the skim milk in such 
milk is shipped in the form of milk, fluid skim milk, con- 
densed skim milk, half and half, cream, or cultured milk 
drinks to another plant or other plants, it shall be classified, 
subject to the provisions of paragraphs (a) and (b) of this 
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section, at the plant to which shipped, and there shall be no 
limit on the number of interplant movements in such forms, 
except as set forth in paragraphs (a) and (b) of this section. 
For purposes of this section, classification of skim milk shall 
mean the determination of whether the skim milk is assigned 
to a product or use to which the fluid skim milk differential 
may be applicable. 


(a) Except as set forth in paragraph (b) of this section, 
the classification of milk shipped in the form of milk and of 
milk the butterfat from which is shipped in the form of 
cream, fluid cream products, half and half, or cultured or 
flavored milk drinks, and of skim milk which is shipped in 
the form of fluid skim milk, condensed skim milk, half and 
half, cream, or cultured milk drinks to a nonpool plant shall 
be determined at the nonpool plant (unless such nonpool 
plant is in the marketing area, receives no milk from dairy 
farmers, and is engaged substantially either in distributing 
packaged milk, fluid skim milk, or cream in the marketing 
area or in shipping bulk milk or cream to a pasteurizing and 
bottling plant in the marketing area), unless the handler op- 
erating the pool plant from which such shipments were 
made to the nonpoo!l plant elects in writing in his monthly 
reports to have the classification of such milk and skim milk 
determined at the pool plant from which such shipments 
were made to the nonpool plant. 


(b) The classification of milk shipped in the form of milk 
more than 65 miles from the plant where received from dairy 
farmers or units and of milk the butterfat from which is 
shipped in the form of cream, fluid cream products, half and 
half, or cultured milk drinks more than 65 miles from the 
plant where such product is made to a plant outside Maine, 
New Hampshire, Vermont, Massachusetts, Connecticut, Rhode 
Island, New York State, Ohio, Pennsylvania, New Jersey, 
Delaware, Maryland, Virginia, West Virginia, or the Dis- 
trict of Columbia shall be determined at the plant from which 
the milk or milk product is so shipped. 


§ 1002.34 Plant loss. 


Allowances for plant loss not to exceed five percent of the 
butterfat in the product resulting from any specific plant 
operation or unit operation which plant loss may be classified 
the same as the milk equivalent of the butterfat in the prod- 
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uct, shall be determined by the market administrator pursu- 
ant to § 1002.36. 


§ 1002.35 Accounting procedure. 


The accounting procedure for classifying milk, pursuant 
to §§ 1002.30 through 1002.37 shall be set up by the market 
administrator pursuant to § 1002.36. Such accounting pro- 
cedure shall include conversion factors to be used in the ab- 
sence of specific weights and tests, specific definitions of 
products, and such methods for assignment of milk to classes 
according to source and form as may be necessary to effectu- 
ate the provisions of §§ 1002.30 through 1002.37 and which 
are not inconsistent with the general principles set forth in 
paragraphs (a) through (g) of this section. If milk in con- 
sumer packages is received from two or more other orders, 
one of which does not contain a provision for marketwide 
equalization, milk from such order shall be assigned first to 
Class I-B: Provided, That receipts of milk in consumer pack- 
ages at a pool plant or a plant distributing milk through out- 
lets other than to plants, which milk is classified and priced 
under another order, shall be assigned first to Class I-B, and 
then if the other order contains a provision for marketwide 
equalization, to Class I-A prior to the assignments specified 
in paragraphs (a) through (g) of this section: Provided 
further, That after the assignments in the first proviso here- 
in, receipts of other milk at pool plants which milk is classi- 
fied and priced under another order shall be assigned to milk 
classified as Class I-B in the marketing area defined pursu- 
ant to such other order prior to the assignments specified in 
paragraphs (a) through (g) of this section: Provided fur- 
ther, That after the assignments in the above provisos, re- 
ceipts of milk from other orders with a provision for market- 
wide equalization, except milk priced under Part 1015 of this 
chapter, and milk from a plant in the 401 miles and over 
freight zone, received at a plant from which 50 percent or 
more of the gross receipts of milk leaves in the form of milk 
in consumer packages or dispenser inserts and is classified 
as Class I-A shall be assigned pro rata to all classes of milk 
receipts at such plant prior to the assignment specified in 
paragraphs (a) through (g) of this section. 


(a) Milk, concentrated fluid milk, fluid milk products, 
cream, half and half, fluid cream products, and skim milk 
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received from pool plants, pool units, or from producers shall 
be assigned, as far as possible, to Class I-A, Class II, or to 
skim milk subject to the fluid skim milk differential. Such 
assignment shall be subject to the additional requirements 
set forth in subparagraphs (1) through (6) of this para- 
graph: Provided, That if the plant is listed pursuant to § 
1002.14 or designated as a producer-handler plant pursuant 
to § 1002.15 milk received from other pool plants designated 
pursuant to § 1002.24 or from other plants which are pool 
plants pursuant to § 1002.28 on the basis of the assignment 
(at such other plants) pursuant to subparagraph (1) of this 
paragraph or from pool units, shall be assigned to Class I-A 
before the application of subparagraphs (1) and (2) of this 
paragraph. 


(1) If the plant is not a pool plant pursuant to § 1002.24 
milk received directly from dairy farmers or units in an 
amount sufficient to qualify such plant as a pool plant pursu- 
ant to paragraph (a) or (b) of § 1002.28 shall be assigned 
to Class I-A milk leaving the plant which is distributed to 
outlets which are not other plants: Porvided, That if such 
Class I-A milk is not sufficient to qualify such plant as a pool 
plant pursuant to paragraph (a) or (b) of § 1002.28, or if 
the handler operating the plant so elects at the time of filing 
a report pursuant to § 1002.50 no assignment pursuant to 
this subparagraph shall be made. 


(2) After any required assignment pursuant to subpara- 
graph (1) of this paragraph, milk from the following sources 
shall be assigned as far as possible to Class I-A: 


(i) Milk received from producers delivering to the plant 
if the plant is designated as a pool plant pursuant to § 1002.- 
24. 


(ii) The balance of the milk received from producers if 
the plant is a pool plant pursuant to § 1002.28 on the basis 
of the assignment pursuant to subparagraph (1) of this par- 
agraph. 


(iii) Milk received from other pool plants designated pur- 
suant to § 1002.24 except as provided in subparagraph (6) 
of this paragraph. 


(iv) Milk received from other plants which are pool plants 
pursuant to § 1002.28 on the basis of the assignment pur- 
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suant to subparagraph (1) of this paragraph at such other 
plants. 


(v) Milk received from declared pool units. 


(3) After assignments pursuant to subparagraphs (1) 
and (2) of this paragraph, milk from other sources shall be 
assigned to remaining Class I-A at the option of the handler. 


(4) Notwithstanding the other provisions of this para- 
graph, milk received from the plant of a handler at which 
milk is received from farms which is eliminated from the 
computation of the handler’s net pool obligation pursuant to 
§ 1002.65(g) (1) shall be assigned, as far as possible, to 
Class III milk at the plant unless such assignment results 
in nonpool milk being assigned to Class I-A, Class II, or skim 
milk subject to the fluid skim differential. 


(5) Notwithstanding other provisions of this paragraph, 
milk, cream, or fluid skim milk received (except packaged 
milk, cream, or fluid skim milk produced in accordance with 
methods and standards of the American Association of Medi- 
cal Milk Commissions for the production of certified milk 
and which is received for marketing as certified milk or milk 
products), from a handler listed by the market administrator 
as a producer-handler pursuant to § 1002.15 shall be consid- 
ered to be nonpool with respect to assignments pursuant to 
this section: Provided, That milk received from a producer- 
handler who produces milk in accordance with methods and 
standards of the American Association of Medical Milk Com- 
missions for the production of certified milk and which is not 
received for marketing as certified milk, shall be treated as 
milk received from a dairy farmer at the plant and not sub- 
ject to the provisions of § 1002.65(g). 


(6) Milk received at a handler’s plant from a dairy 
farmer who is also a handler listed by the market adminis- 
trator pursuant to § 1002.14 as receiving own farm milk 
shall be considered as received first at such dairy farmer’s 
plant and shall be assigned as far as possible to pool milk 
classified in Class III. Milk received from a dairy farmer 
who is also a handler but who is not listed by the market ad- 
ministrator pursuant to either § 1002.14 or § 1002.15 shall 
be considered as having been received from a dairy farmer. 
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(b) After the assignment prescribed in paragraph (a) of 
this section, if the plant at which assignment is being made 
is not a pool plant but is a plant distributing milk in con- 
sumer packages to a marketing area defined in another or- 
der to the extent necessary to be considered a regulated plant 
under such other order, or is a plant at which milk received 
from dairy farmers is classified and priced under another 
order, milk from pool plants or from pool units shall be as- 
signed to Class I-B if such milk is assigned to Class I by the 
other order and shall be assigned to Class III if such milk 
is assigned to other than Class I by such other order. 


(c) After the assignments prescribed in paragraph (a) of 
this section, except at a plant covered by paragraph (b) of 
this section, all milk received which is classified and priced 
under Part 1015 of this chapter shall be assigned as far as 
possible pro rata to the total classification of all milk, except 
that classified in Class I-B, on hand at or leaving such plant 
as whole milk. 


(d) After the assignments prescribed in paragraphs (a) 
through (c) of this section, the remaining whole milk re- 
ceived at a plant from producers, from pool units, or from 
pool plants and in like form from dairy farmers not pro- 
ducers, from nonpool or partial pool units, or from nonpool 
or partial pool plants shall be assigned pro rata to the total 
classification of all milk on hand at or leaving such plant as 
whole milk. 


(e) After the assignments prescribed in paragraphs (a) 
through (d) of this section, the then remaining milk or 
cream received from producers, from pool units, or from 
pool plants and the milk or cream received from dairy farm- 
ers not producers, from nonpool or partial pool units, or from 
nonpool or partial pool plants shall be assigned pro rata to 
the total remaining classification of such products received 
in like form. 


(f) After the assignment of skim milk prescribed in para- 
graph (a) of this section, skim milk received from nonpool 
or partial pool plants shall be assigned to the remaining 
skim milk subject to the fluid skim differential. 


(g) Milk from a handler’s own farm which is excluded 
from the computation of the handler’s net pool obligation pur- 
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suant to § 1002.65(g) shall be prorated to the classification of 
all milk received from dairy farmers including the handler’s 
own farm milk. 


§ 1002.36 Rules and regulations. 


The rules and regulations to effectuate the terms and provi- 
sions of §§ 1002.30 through 1002.37 shall be made, and may 
from time to time be amended, by the market administrator 
in accordance with the procedure set forth in this section: 


*-_* * 


(d) Not later than 30 days after issuance by the market 
administrator, the Secretary shall either approve the tenta- 
tive rules and regulations or tentative notice as issued, or 
direct the market administrator to reconsider. In which lat- 
ter event, the market administrator shall within 30 days 
either issue revised tentative rules and regulations or tenta- 
tive notice, or call another meeting pursuant to paragraph 


(a) of this section. 
** * 


§ 1002.37 Classes of utilization. 


Subject to all of the conditions set forth in §§ 1002.30 
through 1002.36 milk shall be classified at the plant or tank 
truck at which classification is to be determined as follows: 


(a) Class I-A milk shall be all milk, except as provided 
in paragraph (b) of this section and in subparagraphs (3) 
and (5) of paragraph (d) of this section, the butterfat from 
which leaves or is on hand at the plant or tank truck in the 
form of milk, concentrated fluid milk, fluid milk products, 
or as cultured or flavored milk drinks containing a 3 per- 
cent or more but not more than 5 percent of butterfat, and 
all milk the classification of which is not established in some 
other class named in this section. 


(b) Class I-B milk shall be all milk, except as provided in 
subparagraphs (3) and (5) of paragraph (d) of this sec- 
tion, the butterfat from which leaves the plant or tank truck 
in the form of milk concentrated fluid milk, fluid milk prod- 
ucts, or of cultured or flavored milk drinks containing 3 per- 
cent or more but not more than 5 percent of butterfat, and 
which is delivered to a plant or a purchaser outside the mark- 
eting area and remains outside the marketing area and all 
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milk the butterfat from which leaves the plant or tank truck 
in the form of cultured or flavored milk drinks containing 
less than 3 percent or more than 5 percent of butterfat if the 
butterfat is shipped to a plant or the marketing area under 
another Federal order if such product is assigned under such 
other order to Class I. 


(c) Class II milk shall be all milk the butterfat from 
which leaves or is on hand at the plant in the form of cream, 
sweet or sour, half and half, fluid cream products, or in the 
form of cultured or flavored milk drinks containing less than 
3 percent or more than 5 percent of butterfat, unless such 
cream, half and half, fluid cream products, or cultured or 
flavored milk drinks are established to have been so handled 


or marketed as to classify such milk in some other class 
named in this section. 


(d) Class III milk shall be all milk which meets the con- 
ditions set forth in any one of the following subparagraphs: 


(1) All milk the butterfat from which leaves or is on hand 
at the plant in the form of cultured or flavored milk drinks 
containing less than 3 percent or more than 5 percent of 
butterfat or in the form of cream, half and half, or fluid 
cream products which cream, half and half, fluid cream prod- 
ucts, or cultured or flavored milk drinks is delivered to a 
a plant or a purchaser outside the New York metropolitan 
district and remains outside the New York metropolitan dis- 
trict. 


(2) All milk the butterfat from which leaves or is on hand 
at the plant in the form of cream which is subsequently held 
in a licensed cold storage warehouse for at least 28 days, and 
which is subject at all times until utilization of such cream 
to being inspected by a representative of the market admin- 
istrator to determine the physical presence of the cream. 
After the first seven days, such cream may be moved from 
one licensed cold storage warehouse to another: Provided, 
That the market administrator receives notice of such re- 
moval within seven days thereafter. Any handler whose re- 
port claimed the original classification of milk pursuant to 
this subparagraph shall be liable under the provisions of § 
1002.80 for the difference between the Class II and Class III 
prices for the month in which the Class III classification was 
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claimed on any such milk if the storage of cream does not 
comply with all requirements of this subparagraph. 


(3) All milk the butterfat from which leaves the plant 
in the form of products named in paragraph (a), (b) or 
(c) of this section if such products have been sterilized and 
leave the plant in hermetically sealed containers. 


(4) All milk the butterfat from which leaves the plant or 
tank truck in the form of milk which is delivered in bulk to 
an establishment (other than a plant as defined in § 1002.8) 
at which food products are processed and packed in hermet- 
ically sealed containers and at which establishment there is 
no disposition of milk or milk products specified in paragraph 
(a), (b), or (c) of this section other than milk or milk prod- 
ucts received in consumer packages for consumption on the 
premises. 


(5) All milk the butterfat from which leaves or is on hand 
at the plant in the form of concentrated fluid milk which is 


established not to have been packaged in consumer packages 
either before or after leaving the plant. 


(6) All milk the butterfat from which leaves or is on hand 
at the plant in the form of some product the classification of 
which is not established in some other class named in this sec- 
tion. 


MINIMUM PRICES 
§ 1002.40 Class prices. 


For pool milk received during each month from dairy 
farmers or cooperative associations of producers, each han- 
dler shall pay per hundredweight not less than the prices 
set forth in this section, subject to the differentials and ad- 
justments in §§ 1002.41 through 1002.43. Any handler who 
purchases or receives during any month milk from a coopera- 
tive association of producers which is also a handler but 
which does not operate the plant or the unit receiving the 
milk from producers shall on or before the 15th day of the 
following month pay such cooperative association in full for 
such milk at not less than the minimum class prices pursuant 
to this section subject to the differentials and adjustments 
set forth in §§ 1002.41 through 1002.43 and § 1002.71(c) ap- 
plicable at the location where the milk is received from pro- 
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ducers. Any handler who purchases or receives during any 
month milk from a cooperative association of producers 
which is also a handler and which operates the plant or the 
unit receiving the milk from producers shall on or before the 
15th day of the following month pay such cooperative as- 
sociation in full for such milk at not less than the minimum 
class prices pursunt to this section subject to the differentials 
and adjustments set forth in §§ 1002.41 through 1002.44 and 
§ 1002.71(c) applicable at the plant at which the milk is 
first received. 


(a) For Class I-A milk the price during each month shall 
be a price computed pursuant to subparagraphs (1) through 
(11) of this paragraph, plus 20 cents through April 1968. 


*** * 


(c) For Class I-B milk the price shall be the price for 
Class I-A milk. 


(d) For Class II milk the price during each month shall 
be the sum of the amounts computed pursuant to subpara- 
graphs (1) and (2) of this paragraph. 


*** * 


(e) For class III milk, the price shall be the net amount 
determined pursuant to this paragraph: 


** * 


§ 1002.34 Fluid skim differential. 


The handler shall pay a fluid skim differential per hundred- 
weight for skim milk, other than that derived from Class I-A 
or Class I-B milk subject to the pricing provisions of § 
1002.40 (a) or (c) or of another order except that classified 
as Class II under Part 1015 of this chapter, which is disposed 
of to outlets in the marketing area, which skim milk leaves 
or is on hand at the plant in the form of: milk, fluid skim 
milk in consumer packages or in dispenser inserts, half and 
half, cultured milk drinks containing 3 percent or more but 
not more than 5 percent butterfat, and fluid skim milk in 
bulk delivered to any such outlet which is engaged in the 
marketing or packaging of bulk fluid skim milk, for all skim 
milk except that derived from the classes specified above 





WEISSGLASS DAIRY CORP. et al. 
Cite as 32 A.D. 1004 


which skim milk leaves the plant in the form of products 
and is shipped to a plant or marketing area under another 
Federal order which skim milk is assigned under such order 
to Class I, and for all skim milk which is not established to 
have been otherwise utilized or disposed of. Such fluid skim 
differential shall be computed as follows: deduct the price of 
Class II milk computed pursuant to § 1002.40(d) from the 
price for Class I-A milk computed pursuant to § 1002.40(a), 
and divide by 0.9125: Provided, That with respect to skim 
milk so utilized or disposed of in half and half, this differ- 
ential shall apply only to that quantity of skim milk in ex- 
cess of 4.5 times the quantity of butterfat in such half and 
half. 


** * 


REPORTS OF HANDLERS 
§ 1002.50 Monthly reports. 


Each handler except a handler receiving own farm milk 
and not required to be listed pursuant either to § 1002.14 
or § 1002.15 shall report each month to the market admin- 
istrator for the preceding month in the manner and on the 
forms prescribed by the market administrator, with respect 
to milk or milk products received at each of his pool plants 
or partial pool plants, at each of his pool units or partial 
pool units, and at each of his plants where milk or milk 
products subject to payments under § 1002.84 were handled, 
the information set forth in paragraphs (a) through (e) 
of this section. Such report, if transmitted by mail, shall bear 
a postmark no later than the 8th day of the month, and if 
not so mailed, shall be delivered physically to the office of 
the market administrator no later than the close of business 
on the 10th day of the month, except that the report of a pool 
plant from which receives milk from units but not direct 
from producers shall be submitted at a time specified by the 
market administrator. 


** * 


§ 1002.54 Verification of reports and payments. 


The market administrator shall promptly verify all reports 
and payments of each handler by audit of such handler’s 
records and of the records of any handler or person upon 
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whose disposition of milk such handler claims classification, 
and each such handler shall, during the usual hours of busi- 
ness, make available to the market administrator or his rep- 
resentative such records and facilities, of his own or other 
persons, as will enable the market administrator to: 


(a) Verify the receipts and disposition of all milk re- 
quired to be reported pursuant to §§ 1002.50 through 1002.- 
58, and, in case of errors or omissions, ascertain the correct 
figures ; 


** * 


(g) Verify all other information required by this part to 
be reported. 


** * 


DETERMINATION OF UNIFORM PRICE 
§ 1002.65 Net pool obligation of handlers. 


The handler’s net pool obligation shall be computed pur- 
suant to paragraphs (a) through (f) of this section: Pro- 


vided, That milk specified in paragraph (g) of this section 
shall be eliminated from this computation and such milk shall 
be deemed not to be included in the phrase “pool milk” as 
such phrase is used in this section and in §§ 1002.66, 1002.79, 
1002.81, 1002.82, and 1002.90. 


(a) Determine the classification pursuant to §§ 1002.30 
through 1002.37 of pool milk received from dairy farmers 
at each plant or unit; 


(b) Subject to adjustment for appropriate differentials 
pursuant to §§ 1002.41 and 1002.42, multiply the milk in 
each class by the class price, multiply the skim milk subject 
to the fluid skim differential by the fluid skim milk differen- 
tial, multiply the milk subject to the Connecticut order dif- 
ferential by the appropriate differential, multiply the milk 
subject to the producer-handler price differential by the ap- 
propriate differential, and add together the resulting values; 


** * 


§ 1002.66 Computation of the uniform price. 
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The market administrator shall, on or before the 14th day 
of each month, audit for mathematical correctness and ob- 
vious errors the report submitted for the preceding month by 
each handler. 


** * 


Subject to the aforementioned conditions, the market ad- 
ministrator shall compute the uniform price in the following 
manner : 


** * 


PAYMENT BY HANDLERS DIRECTLY TO PRODUCERS 
§ 1002.70 Time and rate of payments. 


On or before the 25th day of each month each handler shall 
make payment, subject to paragraphs (a), (b), (c), and (d) 
of this section, to each producer for all pool milk delivered 
by such producer during the preceding month at not less 
than the uniform price, subject to appropriate differentials 
set forth in §§ 1002.71 and 1002.72. 


** * 


§ 1002.80 Adjustments of errors in payments. 


Whenever verification by the market administrator of re- 
ports or payments of any handler discloses errors made in 
payments to or from the producer settlement fund, the mar- 
ket administator shall debit the handler’s producer settlement 
fund account for any unpaid amount. Whenever verification 
discloses that payment is due from the market administrator 
to any handler, the market administrator shall credit the 
handler’s producer settlement fund account for any such 
amount. 


** * 


§ 1002.95 Termination of obligations. 


The provisions of this section shall apply to any obligation 
under this part for the payment of money irrespective of 
when such obligation arose, except an obligation involved in 
an action instituted before August 1, 1949, nnder § 8c 
(15) (A) of the Act or before a court. 
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(a) The obligation of any handler to pay money required 
to be paid under the terms of this part shall, except as pro- 
vided in paragraphs (b) and (c) of this section, terminate 
two years after the last day of the calendar month during 
which the market administrator receives the handler’s utili- 
zation report on the milk involved in such obligation, unless 
within such period the market administrator notifies the 
handler in writing that such money is due and payable. 


** * 


(d) Any obligation on the part of the market adminis- 
trator to pay a handler any money which such handler claims 
to be due him under the terms of this part shall terminate 
two years after the end of the calendar month during which 
the milk involved in the claim was received (or with respect 
to storage cream payments pursuant to § 1002.82(b) two 
years after the end of the calendar month during which such 
cream is utilized) if an underpayment is claimed, or two 
years after the end of the calendar month during which the 
payment (including deduction or set-off by the market ad- 
ministrator) was made by the handler if a refund on such 


payment is claimed, unless such handler, within the appli- 
cable periods of time, files pursuant to § 8c(15) (A) of the 
Act, a petition claiming such money. 


The following provisions of the Market Administrator’s regu- 
lations effective prior to the July 1, 1968, amendments are particu- 
larly relevant to this proceeding (7 CFR, Part 1002, 1968 ed.): 


ASSIGNMENT OF POOLED, NON-POOLED, AND EXEMPT 
BUTTERFAT AND SKIM MILK TO BUTTERFAT 
CLASSES AND SKIM MILK USES 


** * 


§ 1002.202 Milk assignment. 


* * * 


(r) Where more than one source of butterfat may be as- 
signed pursuant to this section or where no assignment has 
been specifically prescribed, a particular assignment shall be 
at the option of the handler: Provided, That butterfat in milk 
caused to be delivered to the plant from producers by a co- 





WEISSGLASS DAIRY CORP. et al. 1023 
Cite as 32 A.D. 1004 


operative association not operating the plant for the account 
of such cooperative association and for which such coopera- 
tive makes reports to the Market Administrator shall be con- 
sidered a separate source of butterfat from that milk re- 
ceived from another producer group at the plant. 


** * 


§ 1002.203 Skim milk assignment. 


** * 


(d) Pooled skim milk from separate sources may be as- 
signed at the option of the handler or handlers involved to 
either the skim milk subject to the fluid skim differential or 
the skim milk not subject to the fluid skim differential after 
the assignments pursuant to paragraphs (a), (b), and (c) 
of this section. 


METHOD OF INVENTORY ACCOUNTING 
§ 1002.220 Method of inventory accounting. 


Butterfat or skim milk in closing inventories of milk, half 
and half, concentrated fluid milk or plain condensed milk, 
fluid milk products, fluid skim milk, cultured or flavored milk 
drinks, cream, sour cream and fluid cream products may be 
accounted for and classified by the handler at the time of 
filing reports in accord with § 1002.50 in any of the products 
and classes in which it is intended that butterfat or skim milk 
in like products be assigned during the next month. At the 
time of making an audit, the market administrator shall re- 
classify closing inventories for the month into the class in 
which most butterfat is reported classified during the follow- 
ing month in the event that, in the market administrator’s 
judgment based on the report and other available informa- 
tion for the following month, there will not be sufficient but- 
terfat available in the classification reported by the handler. 
Before classifying butterfat or skim milk received during the 
next month, the opening inventories of butterfat and skim 
milk shall be deducted from the products and classes, if any, 
leaving the plant, in which they were accounted for at the 
end of the preceding month. If there is not sufficient butter- 
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fat or skim milk in such products and classes leaving the 
plant, the remaining butterfat and skim milk in the opening 
inventories shall be assigned by the market administrator at 
the time of audit to other products and classes on hand at or 
leaving the plant, and the audit for the previous month shall 
be adjusted accordingly. Butterfat in opening inventories of 
cream which is allocated to butterfat in closing inventories 
of cream shall be classified as Class II. In the event that the 
opening inventories of any product were also opening in- 
ventories for the previous month, the butterfat in such prod- 
uct shall be deducted in the same manner as receipts of such 
product. In the event that an audit has not been necessary 
for the previous month, opening inventories shall be treated 
as receipts for non-pooled product: Provided, That butterfat 
in the opening inventories of milk and dairy products at any 
plant which is a pool plant for August 1957, but was not a 
pool plant in July 1957, shall be handled as if such butter- 
fat were received in the current month and shall be elimi- 
nated from classifications pro rata in the same manner as 
are receipts of like products. In the event that no pooled buf- 
terfat is received in the succeeding month, closing inven- 
tories of butterfat in the form of milk, half and half, concen- 


trated fluid milk or plain condensed milk, fluid milk products, 
cultured or flavored milk drinks, cream, sour cream and fluid 
cream products shall be classified on a pro rata basis in the 
same manner as is classified the butterfat in all dairy prod- 
ucts leaving the plant. 


The following provisions of Order No. 2 became effective with 
the amendment of the Order on July 1, 1968 (7 CFR, Part 1002, 
1969 ed.): 


§ 1002.15 Fluid milk product. 


“Fluid milk product” means all skim milk and butterfat in 
the form of milk, fluid skim milk, cultured or flavored milk 
drinks (except eggnog, or yogurt), concentrated fluid milk 
disposed of in consumer packages, cream (except storage, 
plastic or sour), half and half (except sour) and any other 
mixture of cream, milk or skim milk containing less than 18 
percent butterfat (other than frozen desserts, frozen dessert 
mixes, whipped topping mixtures, evaporated milk, plain or 
sweetened condensed milk or skim milk and sterilized milk 
or milk products in hermetically sealed containers): Pro- 
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vided, That when any fluid milk product is fortified with 
nonfat milk solids the amount of skim milk to be included 
within this definition shall be only that amount equal to the 
weight of skim milk in an equal volume of an unmodified 
product of the same nature and butterfat content. 


** * 


§ 1002.33 Records and facilities. 


Each handler shall maintain and make available to the 
market administrator or his representative during the usual 
hours of business such records and facilities, of his own or 
other persons, as are necessary for the market administrator 
to: 

(a) Verify and in the case of errors or omissions, ascer- 
tain the correct figures. 


(1) The receipts and utilization of all skim milk and but- 
terfat handled in any form; 


(2) The weights and tests for butterfat and other content 
of all milk and milk products handled; 


(3) The pounds of skim milk and butterfat contained in 
or represented by all items in inventory at the beginning and 
end of each month; 


(4) Payments to producers and cooperative associations; 
(5) Other information required to be reported; and 
(6) All claims for payments pursuant to § 1002.89. 


(b) Make inspection of buildings and their surroundings, 
facilities, and equipment for verification purposes and to as- 
certain what constitutes a plant and the production, proces- 
sing, and distribution resources and facilities of a producer- 
handler’s operation; and 


(c) Verify that the requirements for designation as a pro- 
ducer-handler have been and are being met. 


* * * 


§ 1002.41 Classes of utilization. 


Subject to the conditions set forth in §§ 1002.42 through 
1002.46 the classes of utilization shall be as follows: 
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(a) Class I-A milk shall be all skim milk and butterfat: 
we 


(2) Contained in inventory of packaged fluid milk prod- 
ucts on hand at the end of the month except as provided in 
subparagraph (c) (4) of this section; and 


** * 
(c) Class II milk shall be all skim milk and butterfat: 


** * 


(4) Contained in inventory of fluid milk products in bulk 
which are on hand at the end of the month and also with re- 
spect to any plant not defined in § 1002.8 (b) or (d), in 
inventory of fluid milk products in packaged form; 


** * 


§ 1002.43 Responsibility of handlers and the reclassification 
of milk. 


(a) All skim milk and butterfat shall be Class I-A milk 


unless the handler who first receives such skim milk and but- 


terfats proves to the market administrator that such skim 
milk and butterfat should be classified otherwise. 


(b) Any skim milk or butterfat shall be reclassified if 
verification by the market administrator discloses that the 
original classification was incorrect. 


** * 


§ 1002.45 Allocation of skim milk and butterfat classified. 


The classification of milk received from producers at each 
pool plant or pool unit for each handler shall be determined 
each month pursuant to paragraph (a), (b), and (c) of this 
section: Provided, That for the purpose of establishing the 
pool status of any plant with Class I-A route disposition in 
the marketing area which is not a pool plant pursuant to § 
1002.24 skim milk and butterfat in milk received at such 


plant directly from dairy farmers or units up to an amount 
sufficient to qualify such plant as a pool plant pursuant to § 
1002.28 (a) or (b) shall be considered the source of such 
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I-A route disposition of such plant and be subtracted from 
Class I-A prior to the application of the allocation sequence 
set forth in paragraphs (a) and (b) of this section, unless 
at the time of filing his report pursuant to § 1002.30, the 
handler elects not to have it so allocated. 


(a) Skim milk shall be allocated in the following manner: 


(1) Subtract the pounds of skim milk received in pack- 
aged form from a producer-handler for marketing as certi- 
fied fluid milk products from the total pounds of skim milk 
in Class I-A and Class I-B milk, respectively, in accordance 
with its proportionate disposition in such classes; 


(2) Subtract from the remaining pounds of skim milk in 
Class I-A milk the pounds of skim milk in packaged fluid 
milk products received from other order plants, except cream 
which has been classified and priced as other than a fluid 
milk product under the other order ; 


(3) Subtract from the remaining pounds of skim milk in 
Class I-A milk the pounds of skim milk in inventory of pack- 
aged fluid milk products on hand at the beginning of the 
month: Provided, That for the first month of operation un- 
der this amended order such pounds of skim milk shall be 


subtracted from Class I-A, if classified as I-A, I-B, or Class 


II in the preceding month and from Class II if classified as 
Class III in the preceding month; 


(4) Subtract from the pounds of skim milk remaining in 
each class in series beginning with Class II milk the pounds 
of skim milk in receipts of other source milk in a form other 
than that of a fluid milk product; 


(5) Subtract in the order specified below from the pounds 
of skim milk remaining in Class I-A and Class II milk, in 
series beginning with Class II milk, the pounds of skim milk 
in: 


(i) Receipts of fluid milk products from a producer-han- 
dler pursuant to an other order or a producer-handler defined 
pursuant to § 1002.12 (except pool milk designated in the 
preamble of § 1002.14). 


(ii) Receipts of fluid milk products from a handler’s plant 
at which milk is excepted from the pool milk definition pur- 
suant to § 1002.14(h). 
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(iii) Receipts of fluid milk products from a handler with 
own farm milk which milk is excepted from the pool milk 
definition pursuant to § 1002.14(i). 


(6) Subtract from the pounds of skim milk remaining in 
Class II milk the pounds of skim milk in receipts of other 
source milk in the form of fluid milk products from plants 
other than those defined in § 1002.8 (b) or (d) and units 
other than pool units for which the handler requests a Class 
II classification, but not in any case to exceed the pounds of 
skim milk remaining in such class; 


(7) Subtract from the remaining pounds of skim milk in 
Class I-A and Class II milk, in series beginning with Class 
II milk, the pounds of skim milk in inventory of fluid milk 
products in bulk on hand at the beginning of the month: Pro- 
vided, That for the first month of operation under this 
amended order such pounds of skim milk shall be subtracted 
from Class I-A if classified as Class I-A, I-B, or II in the 
preceding month and from Class II if classified as Class III 
in the preceding month; 


(8) (i) Subtract pro rata from the pounds of skim milk 
remaining in Class I-B and Class II milk the remaining 
pounds of skim milk in receipts of other source milk in the 
form of fluid milk products from plants not defined pursuant 
to § 1002.3 (b) or (d) and from units other than pool units: 
Provided, That if the pounds of skim milk to be assigned pur- 
suant to this subparagraph exceed the available pounds of 
skim milk in Class I-B and Class II, the handler shall desig- 
nate the priority of sources to be assigned to such classes. 


(ii) No assignment shall be made pursuant to this sub- 
paragraph with respect to milk received from a plant not de- 
fined pursuant to § 1002.8 (b) or (d) in the 401 miles and 
over freight zone at a plant from which 50 percent or more 
of the gross receipts of skim milk and butterfat leaves the 
plant in the form of fluid milk products in consumer pack- 
ages or dispenser inserts and is classified as Class I-A; 


(9) Subtract from the remaining pounds of skim milk in 
Class II milk the pounds of skim milk specified in subdivi- 
sions (i) and (ii) of this subparagraph, but not in any case 
to exceed the pounds of skim milk remaining in such class; 
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(i) In receipts of packaged cream and bulk fluid milk 
products pooled and priced under Part 1015 of this chapter, 
and 


(ii) In receipts of packaged or bulk cream from other or- 
der plants if such cream was classified and priced as other 
than a fluid milk product under the other order. 


(10) Subtract from the remaining pounds of skim milk 
in Class II milk the pounds of skim milk in bulk receipts of 
fluid milk products from other order plants not previously 
assigned and for which a Class II classification is requested 
by both the transferor and transferee handler in filing re- 
ports of receipts and utilization for the month with their 
respective market administrators, but not in any case to ex- 
ceed the pounds of skim milk remaining in such class; 


(11) Subtract pro rata from the remaining pounds of 
skim milk in each class the pounds of skim milk in receipts 
from dairy farmers and from the handler’s own farm which 
are excepted from the pool milk definition pursuant to § 
1002.14 (h) and (i); 


(12) Subtract pro rata from the remaining pounds of skim 


milk in each class the pounds of skim milk in receipts of 
fluid milk products from other order plants not previously 
assigned pursuant to subparagraphs (2), (9), and (10) of 
this paragraph; 


(13) If the plant at which assignment is being made is a 
plant from which 50 percent or more of the gross receipts 
of skim milk and butterfat in the form of fluid milk products 
left the plant in the form of fluid milk products in consumer 
packages or dispenser inserts and was classified as I-A, sub- 
tract pro rata from the remaining pounds of skim milk in 
each class the pounds of skim milk in receipts of fluid milk 
products from plants in the 401 miles or over freight zone, 
not defined pursuant to § 1002.3 (b) or (d); 


(14) Subtract from the remaining pounds of skim milk 
in Class I-A milk the pounds of skim milk in remaining re- 
ceipts from plants (except other order plants) or units the 
pool status of which has not yet been established and which 
receipts have not previously been assigned pursuant to sub- 
paragraphs (8) and (13) of this paragraph; 
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(15) Subtract from the remaining pounds of skim milk in 
each class the pounds of skim milk received in the form of 
fluid milk products from other pool plants and from pool 
units (not previously assigned pursuant to the preamble of 
this section), in accordance with the classification assigned 
by the transferee handler subject to the conditions of sub- 
divisions (i) through (iii) of this subparagraph; 


(i) The skim milk so assigned to any class of utilization 
shall be limited to the amount thereof remaining in such 
class in the transferee plant; 


(ii) If the transferor plant received during the month 
other source milk to be allocated pursuant to subparagraph 
(4) of this paragraph the skim milk so transferred shall be 
classified so as to allocate the least possible Class I-A or I-B 
utilization to such other source milk; and 


(iii) If the transferor handler received during the month 
other source milk to be allocated pursuant to subparagraph 
(8) of this paragraph, the skim milk so transferred shall not 
be classified as Class I-A or I-B to a greater extent than 
would be applicable to a like quantity of such other source 
milk received at the transferee plant; 


(16) Add to the remaining pounds of skim milk in Class 
I-A the pounds of skim milk received directly from dairy 
farmers which was deducted pursuant to the proviso in the 
preamble of this section; 


(17) If the pounds of skim milk remaining in all classes 
exceeds the pounds of skim milk in receipts from producers 
subtract such excess from the pounds of skim milk remaining 
in each class in series beginning with Class II. Any amount 
so subtracted shall be known as “overage” ; 


(b) Butterfat shall be allocated in accordance with the 
procedure outlined for skim milk in paragraph (a) of this 
section; and 


(c) Combine the amounts of skim milk and butterfat de- 
termined pursuant to paragraphs (a) and (b) of this sec- 
tion into one total for each class. 
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** * 


DETERMINATION OF UNIFORM PRICE 
§ 1002.70 Net pool obligation of handlers. 


Each handler’s net pool obligation for milk received at each 
plant and unit shall be computed separately pursuant to para- 
graphs (a) through (d) of this section and then combined 
into one total to determine the handler’s total net pool obli- 
gation. 


(a) Multiply the quantity of milk in each class remaining 
after the computation pursuant to § 1002.45(a) (17) and the 
corresponding step of § 1002.45(b) by the applicable class 
price adjusted by the applicable differential pursuant to § 
1002.51: 


The following provisions of the Market Administrator’s regu- 
lations effective July 1, 1968, are particularly relevant to this_case 
(7 CFR, Part 1002, 1969 ed.) : 


§ 1002.145 Opening inventories. 


(a) Deduct in the following sequence skim milk in open- 
ing inventories of fluid milk products including those in 
transit from other pool plants to be accounted for under 
§ 1002.142(a) (3) from fluid milk products and other 
source milk in closing inventories, disposed of or used 
in the plant in the manufacture of other than fluid milk prod- 
ucts: 


(1) Packaged fluid milk products in series beginning with 
Class IA. 


(2) Remaining fluid milk products from any Class II dis- 
position except that established as a Class II disposition in 
accordance with § 1002.246 (b) and (c). 


(3) Remaining fluid milk products in series beginning 
with Class IA. 


Provided, That in the month of July 1968, the pounds of skim 
milk in the opening inventory of fluid milk products shall be 
deducted from the pounds of skim milk in Class IA if it 
was classified in the previous month, as a closing inventory, 
in Class IA, Class IB or Class II or was on hand at the plant 
as skim milk subject to the fluid skim differential and shall 
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be deducted from the pounds of skim milk in Class II if it 
was classified in the previous month, as a closing inventory, 
in Class III or was on hand at the plant as skim milk not 
subject to the fluid skim differential. 


(b) Butterfat in opening inventories of fluid milk prod- 
ucts shall be deducted separately in accordance with the pro- 
cedure outlined for skim milk in paragraph (a) of this sec- 
tion. 


** * 


§ 1002.220 Method of accounting for closing inventories. 


Skim milk and butterfat in the form of fluid milk prod- 
ucts shall be accounted for and classified by the handler at 
the time of filing reports in accordance with § 1002.30 as 
follows: 


(1) As Class IA in the form of packaged fluid milk prod- 
ucts at a pool plant. 


(2) As Class II in the form of bulk fluid milk products 
at a pool plant or in bulk or packaged fluid milk products at 
a plant not defined in § 1002.8 (b) or (d). 


FINDINGS OF FACT 


1. The twelve petitioners are corporations with plants located 
in the following states, and in some cases, have more than one 
plant at which milk involved in this proceeding was handled: 


State of New York 


Weissglass Gold Seal Dairy Corporation, Staten Island, N.Y. 
Sunnydale Farms, Inc., Andover, N.Y. 
Queensboro Farms Products, Inc., Long Island, N.Y., Can- 
astota, N.Y., Little Falls, N.Y. 
Queensboro Farms Products Steamburg Corporation, Long 
Island, N.Y. 
North Blenheim Creamery Corporation, North Blenheim, N.Y. 
Farmers Milk and Cheese Co., Inc., Friendship, N.Y. 
Eastern Farms Products, Inc., Brooklyn, N.Y. 
Deltown Foods, Inc., Middletown Milk and Cream Division, 
Frazer, N.Y. 
Pm m ” Johnson, N.Y. 
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” Dellwood Dairy Co., Inc., Herkimer, 
N.Y. 

Herkimer Creamery Co., Inc., Herkimer, 
N.Y. 

“s es ” County Milk Co., Inc., Copiague, N.Y. 

Delaware County Dairies, Inc., Roxbury, N.Y. 

Dan Franklin Dairies, Inc., Roxbury, N.Y. 

Kraftco Corporation, Clyde, N.Y., Homer, N.Y., Montgomery, 
N.Y., West Edmeston, N.Y., Walton, N.Y. 


” 


State of Pennsylvania 


Sunnydale Farms, Inc., Galeton, Pa. 
a a ” Elliottsburg, Pa. 
Kraftco Corporation, Spring Mills, Pa. 
rr x Bellefonte, Pa. 
Starrucca, Pa. 
Foster, Pa. 
Middleburg, Pa. 
Lewisburg, Pa. 


State of New Jersey 


Tuscan Dairy Farms, Inc., Union, N.J. 
Kraftco Corporation, Johnsonburg, N.J. 


2. All petitioners were handlers regulated by Order No. 2 dur- 
ing the months of June and July 1968. 


3. The milk involved in this proceeding was received from pro- 
ducers during the month of June 1968. This milk was reported 
by the petitioners on their Plant Reports for June 1968, filed with 
the Market Administrator, as being in inventory on June 30, 1968, 
in Class II at petitioners’ plants, in the form of bulk milk prod- 
ucts. The actual quantities of these inventories in the several 
plants involved herein are not in controversy. 


A handler was required to list on the monthly report his total 
receipts of milk during the month from all sources (specifying 
the pounds received from each type of source—farms, pool plants, 
etc.) ; his total use of milk during the month (specifying the 
pounds used in each class) ; and his inventory on hand at the end 
of the month (specifying the pounds classified by the handler in 
each class based upon his intended use of the milk next month). 
The handler’s report was subject to immediate correction by the 
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Market Administrator for obvious errors, or to later correction 
based upon the Market Administrator’s audit. 


It is undisputed that if a handler’s inventory on May 31, 1968, 
had been classified by the handler as Class II on his May report, 
the Market Administrator was authorized to reclassify the in- 
ventory if the handler’s actual utilization in June was not in 
Class II. It is similarly undisputed that the Market Administrator 
was authorized to add a “fluid skim differential” to such inventory 
on hand on May 31, 1968, based upon the handler’s use of the 
milk in June. But he petitioners contend that the Market Ad- 
ministrator had no power to make such changes as to inventory 
on hand on June 30, 1968, because of amendments to the Order 
effective July 1, 1968. 


4. In June 1968, the basic class prices per hundredweight were 
as follows: Class I, $6.39; Class II, $4.77 3/10; Class III, $3.97 
8/10. The “fluid skim differential” was approximately equal to 
the difference between the Class I and Class II prices, so the ad- 
dition of the fluid skim differential to Class II milk had about the 
same monetary effect as classifying the milk as Class I. 


5. The issues herein arise from the fact that the Market Ad- 
ministrator made various adjustments to petitioners’ Plant Re- 
ports as to the milk in inventory on June 30, 1968, as set out more 
fully in Findings 6, 7, and 8. Some of the adjustments were made 
by the Market Administrator as soon as the reports were re- 
ceived, while others were made months later, after audits were 
completed, based upon the form in which the milk was actually 
used in July. In determining the classification of the June 30 
inventory (according to its use in July), the Market Administra- 
tor followed the provisions of the “old” Order in effect prior to 
the amendments effective July 1, 1968. Each handler was charged 
for the milk received during the month of June (including that 
remaining in inventory) based upon the Class prices and the 
Order provisions in effect prior to the July 1 amendments. 


6. In the following instances, the Market Administrator 
changed to Class I petitioners’ reported Class II classification of 
June 30, 1968, inventories. These changes increased the affected 


handlers’ pool obligations for the month by the following 
amounts: 
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Adjustment Amout Petitioner 
$ 2,186.77 Eastern Farms Products, Inc 
894.47 North Blenheim Creamery Corp. 
Kraftco Corporation-Seven Plants 
(1) Mid Atlantic Division 
695.77 (a) Foster, Pa. 
3,283.24 (b) Homer, N.Y. 
260.53 (c) Johnsonburg, N.J. 
517.43 (d) Middleburg, Pa. 
621.70 (e) Montgomery, N.Y. 
889.87 (f) Spring Mills, Pa. 
54.46 (g) West Edmeston, N.Y. 


7. In the following instances, the Market Administrator 
changed the reported classification of the June 30, 1968, closing 
inventories of petitioners from Class II to Class III, and increased 
the affected handlers’ pool obligations by the following amounts: * 


Adjustment Amount Petitioner 
$ 21,429.76* Tuscan Dairy Farms, Inc. 
Kraftco Corporation 
Four Plants 
(1) Mid Atlantic Division 
373.40 (a) Bellafonte, Pa. 
474.92* (b) Clyde, N.Y. 
769.36* (c) Lewisburg, Pa. 
48.22 (d) Starrucca, Pa. 


*These adjustments involved billings to handlers who were not 
petitioners in this proceedng. 


8. In the following instances, the petitioners reported their 
June 30, 1968, closing inventories in Class II. These classifications 
were not changed by the Market Administrator, but, based upon 
audit of the petitioners’ subsequent utilizations of the milk in 
July, an additional charge of a “fluid skim differential” (7 CFR 
1002.43, 1968 ed.) was assessed, as follows: 


Adjustment Amount 
Petitioner 
$ 2,298.56* Delaware County Dairies, Inc. 
3,212.80* Dan Franklin Dairies, Inc. 
Deltown Foods, Inc. (And subsidiaries) 
Five Plants 


8. Ordinarily, handlers would prefer to have their milk classified in Class III rather than 
Class II, because the Class III price at the time was about 80¢ less than the Class II price. 
But as explained below in the conclusions, during the one transition month (July 1968), the 
reclassification from Class II to Class III of the June 30, 1968, inventories increased the 
obligations of the handlers in July (because of the “allocation” provisions of the “‘new” 
Order) more than the amount saved in June by the lower classification. 
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Adjustment Amount Petitioner 
(1) Middletown Milk and Cream Division 
3,160.73 (a) Fraser, New York 
370.47 (b) Johnson, New York 
(2) Dellwood Dairy Co., Inc. 
8,580.47 (a) Yonkers, N.Y. 
(3) Herkimer Creamery, Inc. 
765.26 (a) Herkimer, N.Y. 
(4) County Milk Co., Inc. 
2,436.50 (a) Copiague, N.Y. 
1,767.56 Farmers Milk and Cheese Co., Inc. 
Kraftco Corporation — Two Plants 
(1) Breakstone Foods Division 
7,639.54 (a) Walton, N.Y., Plant Nos. 658, 659 
Queensboro Farm Products, Inc. 
Three Plants 
3,647.99 (1) Canastota, N.Y. 
212.36 (2) Canton, N.Y. 
1,203.89 (3) Little Falls, N.Y. 
3,400.48 Queensboro Farm Products Steamburg Corp. 
Sunnydale Farms, Inc. Three Plants 
777.06 (1) Andover, N.Y. 
1,632.38 (2) Elliottsburg, Pa. 
1,687.80 (3) Galeton, Pa. 
6,707.84 Weissglass Gold Seal Dairy Corp. 
*The amounts of these adjustments were billed by the Market 
Administrator to another handler (Dairylea Cooperative, Inc.), 
which reported these quantities of milk as delivered by its 
bulk tank unit directly to Delaware County Dairies, Inc., and 
Dan Franklin Dairies, Inc. 


9. In each situation referred to in Findings 7 and 8 relating 
to adjustments involving billings to handlers who were not pe- 
titioners in this proceeding, the milk involved was received by 
other handlers directly from producers and sold to petitioners. 
The original receiving handlers had the direct responsibility of 
accounting for the utilization of such milk to the Market Admin- 
istrator, making appropriate payments to the producer-settlement 
fund, and making payment to producers. In accounting to the 
producer-settlement fund, the original receiving handlers had to 
report a classification on all milk received based upon its utiliza- 
tion. With respect to milk delivered to other handlers, the re- 
porting handler, of necessity, had to rely on the claimed utiliza- 
tions of such milk at the plants of classification. 


In the present instance, the milk in question was sold by the 
original receiving handlers to petitioners who, at the end of June 
1968, had established no utilization for such milk; it was in in- 
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ventory. Their intended use for such milk was reported to the 
reporting handlers as Class II. These reporting handlers used 
such information as the basis for filing their June Plant Reports 
of receipts and utilization and as the basis for accounting to the 
producer-settlement fund. With respect to these inventories, final 
utilization was not determined until the following month (July). 
The Market Administrator disagreed with the reported classifi- 
cations of such milk by the reporting handlers and, as a result, 
made adjustments in the accounts of the reporting handlers as 
indicated in the claims. 


It is an industry-wide practice that when milk is sold in inter- 
handler transactions the price is determined on the basis of the 
class value of the milk. Payment for such milk in inter-handler 
transactions is usually conditioned upon the fact that if the Mar- 
ket Administrator reclassifies such milk, thus affecting changes 
in the producer-settlement fund account of the reporting handler, 
such changes are billed by the reporting handler to the purchaser. 
This is what took place in the situations under consideration. 


10. Order No. 2 (7 CFR, Part 1002), which regulated the pe- 
titioners at all times pertinent to this proceeding, was extensively 
amended, effective July 1, 1968 (33 F.R. 8201). The relevant 
amendments were generally: 


(i) A change in the method of accounting for milk from 
the “butterfat equivalent” method to a method of accounting 
for skim milk and butterfat separately. 


(ii) A change in the classification system for milk from 
three general classes (and the use of a fluid skim milk dif- 
ferential) to two. Generally, products formerly in Class III 
were placed in the new Class II, while a number of former 
Class II or Class III products were placed in Class I. 


(iii) A change in the method of classifying closing inven- 
tories of milk from one allowing the handler to elect a tenta- 
tive classification based upon intended use (with final classi- 
fication based upon actual use) to one classifying inventory 
according to the form in which it is held at the end of the 
month—packaged fluid milk products (Class I) or bulk 
(Class II)—with no later change in classification based upon 
actual use. 


These changes were explained in the Secretary’s Decision of 
May 9, 1968 (33 F.R. 7190). 
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CONCLUSIONS 


The major issue in contention in this proceeding concerns the 
classification of milk received from producers in June which pe- 
titioners held in inventory on June 30, 1968. The Order was sub- 
ject to a number of fundamental amendments effective July 1, 


1968, requiring a one-month transition period (July 1968) .‘ 


Petitioners contend that this transition period was extra- 
ordinary and unique, and that the “old” and “new” Order pro- 
visions together gave milk handlers the absolute discretion to 
classify (and therefore be charged for) their June closing inven- 


tory of milk as Class II under the “old” Order, while disposing 
of it in July in a form that was Class I under the “old” Order 
provisions, with no additional charge. Under petitioners’ inter- 


pretation, they would be given a one-month “windfall’’—using 
milk as Class I—but paying for it at the lower Class II price. 


Respondent correctly argues, however, that petitioners were 
not given absolute discretion to “classify” their June inventories; 


but, rather, that the handler’s reported classification was merely 
an initial, or contingent classification (based upon their intentions 
as to the use of the milk in July), and that the actual classifi- 
cation of the milk held in inventory depended upon the milk being 
actually used in the reported class (7.e., used in July in a form 
meeting the Class II definition of the “old’’ Order). Respondent 
argues correctly that the Market Administrator was required to 
change the handlers’ reported June inventory classifications to 
reflect the form in which the milk was actually utilized. 


Before discussing this major issue in detail, it is undisputed 
that the Market Administrator’s action in reclassifying the June 
30 inventory based upon the form in which it was actually utilized 
in July would have been proper in the absence of the July 1, 1968. 
amendments. In other words, if handlers reported milk in inven- 
tory on May 31, 1968, as Class II (based upon their intent to 
use the milk in June in Class II), it is undisputed that the Mar- 
ket Administrator was required to reclassify the milk to Class I 
or Class III based upon the form in which it was actually utilized 
in June; or, in appropriate circumstances, the Market Adminis- 
trator was required to leave the milk in Class II, but add a fluid 
skim differential (increasing the skim milk’s cost to the Class I 
cost) based on the form in which the skim milk was actually 
utilized in June. 


4. The petitioners raise no issue as to the lawfulness of any of the Order provisions involved. 
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As shown below, the classification and pricing provisions of the 
Order in effect prior to the July 1 amendments expressly applied 
to all milk received from producers during the month of June, 
irrespective of when it was utilized; and no change in those clas- 
sification and pricing provisions applicable to milk received in 
June was made by the July 1, 1968, amendments. Hence the Mar- 


ket Administrator had no choice but to apply all of the provisions 
of the “old” Order and regulations to the milk received in June. 
Under such provisions in effect in June, final classification could 
not be determined by the Market Administrator until the actual 
utilization of the milk in July. 


A complete understanding of the operation of the Order both 
before and after the amendments effective July 1, 1968, is es- 


sential to a full understanding of the arguments in this case. 
However, before delving into the intricacies of the Order pro- 
visions, which “stunned and confounded” Judge Learned Hand 
when he attempted “to find a path” through the “verbal mazes” 
of the Order,® it can readily be seen that there is no merit to 
the petitioners’ contention that milk held in inventory on June 


80 could be “classified” into whatever class the handlers chose 
to classify it—irrespective of the form in which or purpose for 
which such milk was actually used. 


I 


The major issue in this case centers on the meaning of the 
word “classified” in the allocation provisions of the new amend- 
ments effective July 1, 1968, which provided (7 CFR 1002.45(a) 
(7), 1969 ed.) : 


Provided, That for the first month of operation under this 
amended order such pounds of skim milk shall be subtracted 
from Class I-A if classified as Class I-A, I-B, or II in the 
preceding month and from Class II if classified as Class III 
in the preceding month; * * *. 


This proviso will be explained below, but it is sufficient at this 
point to understand that if the word classified means the classi- 
fication initially reported by the handler on his report, the form 


5. Dairymen’s League Cooperative Ass'n. v. Brannan, 173 F.2d 57, 65 (C.A. 2), certiorari 
denied, 338 U.S. 825. The complexities of the milk order program are referred to in numerous 
other cases, ¢. g., Crowley's Milk Co. v. Brannan, 198 F.2d 861, 862 (C.A. 2); Ogden Dairy 
Co. v. Wickard, 157 F.2d 445, 447 (C.A. 7), certiorari denied, 330 U.S. 827; Waddington Milk 
Co. v. Wickard, 140 F.2d 97, 102 (C.A. 2); United States v. Lehigh Vally Cooperative 
Farmers, 183 F. Supp. 80, 89 (E.D. Pa.), reversed on other grounds, 287 F.2d 726 (C.A. 3). 
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in which the milk was actually used in July is immaterial, and 
the petitioners prevail. On the other hand, if the word “classified” 
in this section means the final classification as determined by the 
Market Administrator, then the petitioners will have to pay for 
their June inventory of milk (received from producers in June) 
in accordance with the form in which the milk was actually uti- 
lized in July, and the respondent prevails. 


In other words, the petitioners contend that milk received from 
producers in June, held in inventory on June 30, and used in July 
as Class I milk (under the “old” Order definition) was “classi- 
fied” in the preceding month (June) as Class II irrespective of 
the form in which the milk was actually used in July. Respondent 
contends that the classification of the milk was not final, i.e., the 
milk was not actually “classified” until the Market Administrator 
determined the classification based on the form in which or pur- 
pose for which the milk was actually used in July.® 


The petitioners’ construction of the regulation—which would 
allow petitioners to “classify” milk, received from producers in 
June and held in inventory on June 30, 1968, into whatever class 
they choose to classify it—(i) would be contrary to the express 
provisions of the milk Order requiring all milk to be classified in 
accordance with the form in which it is held at or moved from 
the classification point; (ii) would violate the plain provisions 
of the Act requiring milk to be classified in accordance with the 
form in which or the purpose for which it is used; and (iii) 
would violate the provisions of the Act requiring all handlers to 
pay uniform prices for their milk. 


The “old” Order in effect prior to July 1, 1968, provided (7 
CFR 1002.30, 1968 ed.) : 


CLASSIFICATION 
§ 1002.30 Basis of classification. 


All pool milk, all milk intermingled with pool milk, all milk 
the butterfat from which is received at a plant at which the 
classification of pool milk is to be determined pursuant to § 
1002.33, and all milk entering the marketing area in the form 
of milk, concentrated fluid milk, fluid milk products, cultured 
or flavored milk drinks, cream, half and half, fluid cream 


6. The identical issue arises in other circumstances where the Market Administrator changed 
the handlers’ reported classification from Class II to Class III. 
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products, or skim milk shall be classified in accordance with 
the form in which it is held at, or moved from, the plant or 
tank truck at which classification is determined. Such classi- 
fication shall be subject to the conditions set forth in §§ 
1002.31 through 1002.35 (emphasis added). 


This section covered all milk being “classified.” ‘All’ means 
“as much as possible;” “every * * * individual component;” 
“every;” “any whatever” (Webster's Third New International 
Dictionary, Unabridged (1964, p. 54). See, also, Black’s Law 
Dictionary (Rev. 4th ed., 1968), p. 98. 


“The word ‘all’ signifies ‘the whole of ’; * * * A more compre- 
hensive word cannot be found in the English language.” Vander- 
mode v. Appert, 5 A.2d 868, 871, 125 N.J. Eq. 366. See, also, Ad- 
dison v. Holly Hill Co., 322 U.S. 607, 610-611; Stewart Title Com- 
pany v. Herbert, 85 Cal. Rptr. 654, 657, 5 Cal. App. 3d 903, 908; 
Baker v. Brown’s Estate, 294 S.W. 2d 22, 25-26, 365 Mo. 1159; 
City of Ukiah v. Board of Trustees of Mun. Library, 15 Cal. Rptr. 
811, 812-813, 195 C.A. 2d 344; Ivey v. Wiggins, 159 So. 2d 618, 
620, 276 Ala. 106. 


“A more comprehensive and all-inclusive word than ‘all’ can 


hardly be found in the English language. There is a totality about 
it that few words possess.” In re Central of Georgia Ry. Co., 58 F. 
Supp. 807, 813 (S.D. Ga.), reversed on other grounds, 150 F.2d 
458, 455-456 (C.A. 5). 


There is no basis for the petitioners’ contention that, under the 
“old” Order, some milk, i.e., milk held in inventory on June 30, 
1968, could be “classified” into whatever class the petitioners 
chose to classify it—irrespective of the form in which it was held 
at or moved from the classification point. The Order expressly 
provided that “all” milk shall be classified in accordance with its 
form at the classification plant or tank truck.’ 


Moreover, under the petitioners’ interpretation of the Order, 
the Order would have violated the plain terms of the Act. The 
Act provides (7 U.S.C. 608c(5) (A)): 


In the case of milk and its products, orders issued pursuant 
to this section shall contain one or more of the following 
terms and conditions, and * * * no others: 
“7. The word “shall,” in the foregoing classification provision (7 CFR 1002.30, 1968 ed.), 
was clearly used in its normal, mandatory sense. “The word ‘shall’ is ordinarily ‘the 


language of command.’”’ Anderson v. Yungkau, 329 U.S. 482, 485; Escoe v. Zerbst, 295 U.S. 
490, 493. 
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(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing 
a method for fixing, minimum prices for each such use clas- 
sification which all handlers shall pay * * *. Such prices shall 
be uniform as to all handlers * * * (emphasis added). 


The basic principle—that milk classification must be based up- 
on form or purpose of the handler’s use—has been repeatedly 
emphasized by the Courts. 


In * * * [Queensboro Farms Products, Inc. v. Wickard, 137 
F.2d 969 (C.A. 2)] we held that the controlling provision as 
to milk of the Agricultural Marketing Agreement Act of 
1937, amending and re-enacting the Agricultural Adjust- 
ment Act, § 8c(5), 7 U.S.C.A. § 608c(5), which requires 
milk orders to contain one or more of the following terms 
and conditions, and no others, “Classifying milk in accordance 
with the form in which or the purpose for which it is used” 
(and fixing minimum prices for each “such use classifica- 
tion” which all “handlers” or distributors must pay), in view 
of its objectives and of its legislative history, contemplated a 
classification according to the use made by or to the handlers, 
and not the ultimate use of the milk by or to the consumer.® 
The legislative history demonstrates that Congress, in em- 
ploying the words “use” and “use classification” in that sec- 
tion, did not mean “ultimate use.” That section and related 
sections were added to the Agricultural Adjustment Act of 
19383 by amendments enacted in 1935. As the bill which 
eventuated in the amendatory Act of 1935 passed the House, 
it provided for the classification of milk in accordance with 
its ultimate utilization. As it passed the Senate, it provided 
for classification “in accordance with the form in which or 
the purpose for which it is used * * * *” A conference re- 
sulted. The conferees on behalf of the House said in their 
report to the House: “Under the House bill orders relating 
to milk and its products were to include, among other pro- 
visions, provisions for classifying milk in accordance with 
the form in which it is ultimately used or consumed. The 
comparable provision in the Senate amendment provides for 
classification in accordance with the form in which, or the 
purpose for which, the milk is used. The House recedes.” 


8. Waddington Milk Co. v. Wickard, 140 F.2d 97, 98 (C.A. 2). See, also, Crowley's Milk Co. 
v.Brannan, 198 F.2d 861, 863-864 (C.A. 2); Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87, 
98-95 (C.A. 8), certiorari denied, 829 U.S. 788. 
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Whose use, then, did Congress have in mind in providing 
for “use classification”? Section 8c(1) makes it clear that 
Congress meant primarily the “handler’s use,” for that sec- 
tion provides that the Secretary’s orders are “applicable to 
handlers” and to no one else; and they alone are to be regu- 
lated under the Act. 


** * 


That same section [8c(5)(A)], however, provides for two 
alternative kinds of “use classification”: milk may lawfully 
be classified by the Secretary “in accordance with” either (1) 
“the form in which” the milk is used or (2) “the purpose for 
which” it is used.® 


Over the years the Secretary has taken the position that the 
achievement of a price structure which respects differences 
in the utilization value of milk and milk products is a basic 
concern and objective of the legislative scheme of regulation. 
Accordingly, it has been reasoned that statutory authority to 
classify milk according to “the purpose for which it is used” 
comprehends classification determined by differences in uti- 
lization value. 


s* * 


All of these circumstances considered, we think it would be 
improper for us to invalidate such a classification so long 
as it is grounded, as now appears, in a significant factual 
difference in utilization value.'® 


Petitioners’ position is clearly inconsistent with § 8c(5) (A) of 
the Act, supra, because their prime argument is that their re- 
ported classifications of June inventories (based upon their in- 
tentions as to the use of the milk next month) determined how 
the milk was “classified” irrespective of the fact, that, in every 
instance at issue in this proceeding, the inventories were reported 
in Class II and used in some other class. None of the classifica- 
tions argued for by petitioners were based upon form or purpose 
of use. Such a position is patently untenable since it bases clas- 
sification not upon form or purpose of use, as required by the 
Act, but rather upon petitioners’ unrestrained whim. 


9. Queensboro Farms Products, Inc. v. Wickard, 137 F.2d 969, 975-977 (C.A. 2). 
10. Windham Creamery, Inc. v. Freeman, 350 F.2d 978, 980-981 (C.A. 8), certiorari denied, 
382 U.S. 979. 
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If the Secretary had statutory authority to let handlers classify 
their closing inventory on June 30, 1968, in any manner they 
chose, irrespective of form or purpose of use, he obviously has 
authority to let handlers classify their milk as they choose in any 
other month. Certainly there was nothing unique about the Sec- 
retary’s statutory authority in June 1968. The petitioners’ argu- 
ment is manifestly unsound." 


In addition, petitioners’ interpretation of the Order conflicts 
with the provision of § 8c(5) (A) of the Act (7 U.S.C. 608c(5) 
(A)) that prices “shall be uniform as to all handlers.” See Zuber 
v. Allen, 396 U.S. 168, 177; Fairmont Foods Co. v. Hardin, 442 
F.2d 762, 764 (C.A. D.C.). The Market Administrator reclassified 
the milk (received in June from producers) at issue in this pro- 
ceeding so that prices would, as required by the Act, be “uniform 
as to all handlers” based upon the form in which the milk was 
ultimately used in July. Under petitioners’ interpretation of the 
Order, a handler who correctly reported his June 30 inventory 
in Class I (based on his intention to use the milk in Class I in 
July) would have accounted to the pool based on the Class I 
price (assuming actual use in Class I in July) whereas a com- 
peting handler who reported his June 30 inventory in Class II, 
but actually used it in Class I in July, would only have to account 
to the pool based on the lower Class II price. Such a construction 
would clearly violate the uniformity requirement of § 8c(5) (A) 
of the Act. 


If the Secretary had statutory authority to violate the uniform- 
ity requirement of § 8c(5)(A) for the month of June 1968, he 
obviously has authority to violate such requirement for any other 
month. Again, this illustrates the lack of merit to the petitioners’ 
argument. 


II 


The foregoing explanation is decisive of the present case. How- 
ever, to answer the petitioners’ arguments more fully requires 
a more complex discussion of the issues. 


11. In these circumstances, it is unnecessary to consider whether the Order would also be 
illegal, under petitioners’ argument, because it would be delegating governmental functions 
(classification of milk) to nongovernmental groups, viz., milk handlers. Cf. Dahiberg v. 
Pittsburgh & L. E. R. Co., 188 F.2d 121, 123 (C.A. 8); Washington Terminal Co. v. Boswell, 
124 F.2d 235, 276 (C.A. D.C.), affirmed by an equally divided Court, 319 U.S. 732. 
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First, it is necessary to summarize in very general terms, omit- 
ting many refinements or exceptions,'* the provisions of the “old” 
Order in effect immediately prior to the July 1, 1968, amend- 
ments. 


The “old” Order No. 2 (as effective prior to the July 1, 1968, 
amendments) set forth three basic classes of milk utilization (7 
CFR 1002.37, 1968 ed.). Class I, the highest priced basic class, 
was broken into two parts: Class I-A was defined generally as 
milk “the butterfat from which leaves or is on hand at the plant 
or tank truck” in the form of fluid milk or fluid milk products. 
Class I-B, priced identical to Class I-A (7 CFR 1002.40(c), 1968 
ed.), was defined generally similar to Class I-A, except that the 
commodity was shipped and remained outside the marketing area, 
or in the case of certain milk drinks, shipped to a plant or area 
under another Federal order and assigned to Class I. 


Class II milk, which is particularly at issue herein, was defined 
as follows (7 CFR 1002.37(c), 1968 ed.) : 


(c) Class II milk shall be all milk the butterfat from 
which leaves or is on hand at the plant in the form of cream, 
sweet or sour, half and half, fluid cream products, or in the 
form of cultured or flavored milk drinks containing less than 
3 percent or more than 5 percent of butterfat, unless such 
cream, half and half, fluid cream products, or cultured or 
flavored milk drinks are established to have been so handled 
or marketed as to classify such milk in some other class 
named in this section.'** 


From this definition, it is clear that for milk to be “classified” 
as Class II, the butterfat from the milk must have left the plant 
or been on hand in one of the specified forms. This is consonant 
with the statutory authority, discussed above, to classify milk 
only in accordance with the “form in which or the purpose for 
which it is used” (7 U.S.C. 608(c) (5) (A)). Hence there is no 
basis for the petitioners’ argument that Class II milk also in- 
cluded (for the month of June 1968) any milk held in inventory 


12. Precision as to nonessential details would tend to confuse, rather than to clarify (by 
overwhelming the reader with a mass of details unimportant to this case), and, therefore, 
generalized statements in this opinion as to such nonessential details cannot be regarded as 
precedential in other cases where the issues require a more precise statement. Cf. Cohens v. 
Virginia, 6 Wheat. 264, 399; Osaka Shosen Line v. United States, 300 U.S. 98, 102-104. 

12a. The Class definitions, of course, governed how milk “shall be classified.’”” The preamble 
to the definitions stated: “Subject to all of the conditions set forth in §§ 1002.30 through 
1002.86 milk shall be classified at the plant or tank truck at which classification is to be 
determined as follows” (7 CFR 1002.37, 1968 ed.). 
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that the handler chose to have classified as Class II, irrespective 
of the form in which it left or was on hand at the plant. 


Class III milk was generally defined as “‘milk the butterfat from 
which leaves or is on hand at the plant” in the form of certain 
drinks or cream products and is delivered and remains outside 
the New York metropolitan district (7 CFR 1002.37(d), 1968 
ed.). Class III milk also included “milk the butterfat from which 
leaves or is on hand” at the plant in the form of cream later stored 
for at least 28 days, or which leaves in the form of certain prod- 
ucts sterilized and contained in hermetically sealed containers. 


An overriding criterion common to each of the foregoing classes 
of milk is that the butterfat must leave or be on hand at the plant 
or tank truck in a specified form. Nowhere in the definitions of 
the various classes of milk is there any latitude for handlers to 
choose the “classification” of milk at will, irrespective of the form 
in which it is held at or moved from the plant or tank truck. 


Another factor common to the foregoing class definitions is 
that each class is determined by the butterfat, i.e., the skim milk 
is ignored. If this were the whole of the classification system, it 
is obvious that when milk was separated, with the butterfat used 
in Class II or III and the skim milk used in Class I, handlers 
would not have been paying the full “use” value of their skim 
milk. To complete the classification system in such situations, the 
handler was required to pay a “fluid skim differential,” which 
when added to the Class II or III price, as the case may be, pro- 
vided a price for skim milk approximately equivalent to the Class 
I value of the skim milk disposed of in the specified fluid uses (7 
CFR 1002.48, 1968 ed.).!* This is explained in the final decision 
as to the July 1, 1968, amendments as follows (33 F.R. 7190, 
7191): 


13. § 1002.43 Fluid skim differential. The handler shall pay a fluid skim differential per hun- 
dred-weight for skim milk, other than that derived from Class I-A or Class I-B milk subject to 
the pricing provisions of § 1002.40 (a) or (c) or of another order except that classified 
as Class II under Part 1015 of this chapter, which is disposed of to outlets in the marketing 
area, which skim milk leaves or is on hand at the plant in the form of: milk, fluid skim 
milk in consumer packages or in dispenser inserts, half and half, cultured milk drinks con- 
taining 3 percent or more but not more than 5 percent butterfat, and fluid skim milk in 
bulk delivered to any such outlet which is engaged in the marketing or packaging of bulk 
fluid skim milk, for all skim milk except that derived from the classes specified above which 
skim milk leaves he plant in the form of products and is shipped to a plant or marketing 
area under another Federal order which skim milk is assigned under such order to Class I, and 
for all skim milk which is not established to have been otherwise utilized or disposed of. 
Such fluid skim differential shall be computed as follows: deduct the price of Class II milk 
computed pursuant to § 1002.40(d) from the price for Class I-A milk computed pursuant 
to § 1002.40(a), and divide by 0.9125: Provided, That with respect to skim milk so utilized 
or disposed of in half and half, this differential shall apply only to that quantity of skim 
milk in excess of 4.5 times the quantity of butterfat in such half and half. 
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The accounting procedure prescribed by the present order 
is essentially one of butterfat equivalent accounting. The 
butterfat utilized in each class is divided by the average test 
of milk received from producers to determine the hundred- 
weight of milk disposed of in such class. 


The prescribed application of the fluid skim differential has 
been used in conjunction with this procedure and recognizes 
the fact that when butterfat is disposed of as cream (which 
is classified as other than Class I) the skim milk portion of 
the milk can be, and often is, disposed of by handlers to con- 
sumers as fluid skim milk, in half and half, in certain cul- 
tured milk drinks, or may be shipped to other order plants 
and assigned to Class I under such other order. In such cases 
the pricing of the milk received from producers in the class 
to which the butterfat is assigned would not return to pro- 
ducers a realistic use value for their milk. 


Under the existing accounting scheme the addition of the 
fluid skim differential to the Class II or Class III price, as 
the case may be, is intended to provide a price for skim milk 
approximately equivalent to the Class I value of skim milk 
disposed of in specified fluid uses. 


The “old” Order made it clear that the fluid skim differential 
was part of the system of “classifying” the milk. Specifically, it 
was provided in § 1002.31 of the “old” Order (7 CFR 1002.31, 
1968 ed.) : 


In establishing the classification of milk, the burden rests up- 
on the handler who received the milk from producers or from 
a partial pool plant in the 401 miles and over freight zone 
to show that the milk should not be classified as Class I-A, 
and that the skim milk in Class II and Class III milk should 
not be subject to the fluid skim differential (emphasis up- 
plied) .'* 


The fluid skim differential, like the other parts of the classi- 
fication system as to butterfat described above, depended upon 
the “form” in which the skim milk “leaves or is on hand at the 
plant” (7 CFR 1002.43, 1968 ed.). Hence the entire classification 


14. Similarly, § 1002.33 of the “old” Order (7 CFR 1002.33, 1968 ed.), which specified where 
“classification’”’ was to be determined (¢.g., at the plant at which milk was received from 
dairy farmers, or at a tank truck), stated that “{fjor purposes of this section, classifi- 
cation of skim milk shall mean the determination of whether the skim milk is assigned to 
a product or use to which the fluid skim milk differential may be applicable.” 
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system provided by the “old” Order depended upon the form in 
which the butterfat or skim milk left or was on hand at the plant 
or tank truck at which “classification” was to be determined. The 
petitioners’ argument that under the “old” Order some milk could 
be “classified” at the whim of the petitioners (i.e., milk in inven- 
tory on June 30, 1968) is totally foreign to the express classifi- 
cation provisions of the Order. 


The Order was promulgated by the Secretary after a public 
hearing on the basis of the evidence introduced at the hearing. 
The Order had the force and effect of law, and was binding on 
the petitioners and the Market Administrator. Dairymen’s 
League Cooperative Ass’n v. Brannan, 173 F.2d 57, 65-66 (C.A. 


2). See, also, Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 
384-385; Lilly v. Grand Trunk R. Co., 317 U.S. 481, 488. 


Any change in a milk Order can be made only by the Secretary 
—not by the Market Administrator, through rules and regula- 
tions, or otherwise. Moreover, a change in a milk Order by the 


Secretary must be based on the evidence at a public hearing (7 
U.S.C. 608c (4), 608c(17)), and must be approved by producers 
at a referendum (7 U.S.C. 608c(9), 608c(17)). No change was 
made by the Secretary or approved by producers as to the milk 
Order in effect in June 1968, permitting milk received from pro- 
ducers in June and held in inventory on June 30, 1968, to be 
“classified” at the whim of the handlers.'® Hence there is no basis 
whatever to petitioners’ contention that the classification provi- 
sions of the Order applicable to the June 30, 1968, inventory per- 
mitted such milk to be “classified” at the whim of the petitioners 
—irrespective of the form in which it was held at or moved from 
the classification plant or tank truck. 


Since milk is a fungible commodity, and milk used by a han- 
dler in a particular month in two or more classes may have come 
from various sources, e.g., producers, dairy farmers who are not 
producers, pool plants, nonpool plants, inventory, etc., the Order 
provided for assigning milk from the various sources to the vari- 
ous classes of use (7 CFR 1002.35, 1968 ed.). For example, the 
Order provided (7 CFR 1002.35(a), 1968 ed.) : 


15. As shown below, the amendments to the Order effective July 1, 1968, at the center of 
the present controversy, would aid the petitioners only if their “milk in inventory of 
fluid milk products in bulk on hand at the beginning of the month,” i. ¢., July 1, 1968, was 
“classified as Class * * * II in the precedng month” (7 CFR 1002.45 (a) (7), 1969 ed.). 
Hence we must look solely to the classification provisions in effect during June 1968 to 
determine whether the petitioners’ June 30 inventory was “classified as Class * * * II.” 
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(a) Milk, concentrated fluid milk, fluid milk products, 
cream, half and half, fluid cream products, and skim milk 
received from pool plants, pool units, or from producers shall 
be assigned, as far as possible, to Class I-A, Class II, or to 
skim milk subject to the fluid skim milk differential. 


Each handler was required to report to the Market Adminis- 
trator, with respect to milk or milk products received at his plant 
or bulk tank unit, no later than the 10th day of the month follow- 
ing the month in which the milk was received from producers. 
This report was required, for classification purposes, to specify 
the uses made of such milk (7 CFR 1002.50, 1968 ed.) ; and the 
Market Administrator could correct it for “obvious errors” be- 
fore the 14th day of the month (7 CFR 1002.66, 1968 ed.). 


It was on the basis of all of the reports received from handlers 
that the Market Administrator established class prices in ac- 


cordance with the formula in the Order and computed the uni- 
form price to be paid producers or cooperative associations for 
milk received during each month (7 CFR 1002.40, 1002.65, 1968 
ed.). The Market Administrator was required to compute this 
uniform price on or before the 14th day (7 CFR 1002.66, 1968 
ed.) and to announce it not later than the 15th day of the month 
following the month in which the milk was received from pro- 


ducers (7 CFR 1002.67, 1968 ed.). 


The Order, likewise, required the Market Administrator to 
compute the amount of the net pool obligation of each handler, 
in accordance with the applicable provisions of the Order, which 
obligation the handler was required to pay on or before the 25th 
day of the month (7 CFR 1002.70, 1968 ed.). 


The “old” Order in effect prior to the July 1, 1968, amendments, 
expressly required handlers to pay for all milk received during 
the month of June from dairy farmers or cooperatives at the 
class prices then specified in the Order, irrespective of when it 
was utilized. Specifically, § 1002.40 of the “old” Order, which set 
forth the formula for computing the prices for Class I, II, and 
III milk, provided (7 CFR 1002.40, 1968 ed.) : 


MINIMUM PRICES 
§ 1002.40 Class prices. 


For pool milk received during each month from dairy 
farmers or cooperative associations of producers, each han- 
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dler shall pay per hundredweight not less than the prices set 
forth in this section, subject to the differentials and adjust- 
ments in §§ 1002.41 through 1002.43.'* 


It is undisputed that all of the milk involved in this case was 
received in June 1968 from dairy farmers and that it was sub- 
ject to classification and pricing under the Order. Hence the ex- 
press provisions of the Order made the provisions in effect in 
June 1968 applicable to such milk irrespective of when it was 
actually used. Specifically, such milk utilized in July 1968 was 
still subject to the “old” Order provisions because it was received 
in June. (As shown in the next section of this decision, the 
amended Order effective July 1, 1968, did not purport to make 
any change in the classification or pricing of milk received from 
dairy farmers in June.) 


Of major importance to the effective operation of the “old” Or- 
der, and to a proper understanding of the present case, were the 
provisions establishing the burden of proof and the period for 
establishing classification of milk (7 CFR 1002.31, 1002.32, 1968 
ed.). These provisions stated: 


§ 1002.31 Burden of proof. 


In establishing the classification of milk, the burden rests 
upon the handler who received the milk from producers or 
from a partial pool plant in the 401 miles and over freight 
zone to show that the milk should not be classified as Class 
I-A, and that the skim milk in Class II and Class III milk 
should not be subject to the fluid skim differential. 


** * 


§ 1002.32 Period for establishing classification. 


A period ending with the last day of the month following 
the month during which the milk was received from dairy 
farmers shall be allowed for handling such milk as a basis 
for establishing the classification as other than Class I-A: 


** * 


In other words, under the “old” Order, we start with the prop- 
osition that all milk received from producers in a particular month 


16. The differential in § 1002.43 was the fluid skim differential involved in this case. See, 
also, the regulations issued by the Market Administrator providing that milk “shall be 
classified and accounted for on a monthly basis” (7 CFR 1002.140, 1968 ed.). 
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was Class I-A (and the skim milk in Class II and III was sub- 
ject to the fluid skim differential) unless the handler demon- 
strated that he used the milk by the end of the following month 
in a lower manner. Even if the “old” Order had terminated ef- 
fective July 1, 1968, with milk being completely deregulated in 
July, a handler receiving milk from producers in June and using it 
in July would have had to pay for such milk at the Class I-A price 
(and pay the fluid skim differential on skim milk in Class II and 
III) unless he demonstrated that by the end of July he utilized 
the milk in a form warranting a lower price under the classifica- 
tion and pricing provisions in effect as to such June milk. 


Similarly, notwithstanding the fact that effective July 1, 1968, 
the Order was amended establishing new classification and pric- 
ing provisions applicable to milk received in July from producers, 
the handler who received milk in June from producers was ob- 
ligated to pay the Class I-A price (and the fluid skim differential 
on skim milk) unless he demonstrated that by the end of July 
he utilized the milk in a form warranting a lower price under the 
classification and pricing provisions in effect as to such June milk. 


III 


This brings us to the specific provisions of the Market Admin- 
istrator’s regulations at issue, in effect in June 1968, as to classi- 
fying milk in inventory. Since the Market Administrator had no 
power to change the Secretary’s classification system set forth 
in the Order (and approved by producers in a referendum), it 
is evident that (i) the regulations did not provide that milk in 
inventory on June 30, 1968, could be “classified” at the whim of 
the petitioners, or (ii) if they did, they were illegal.’* It is clear 
that the Market Administrator’s regulations did not depart from 
the classification system of the Order. 


The purpose of classifying milk is to associate the form in 
which the milk and its products were used by handlers with the 
values associated with such uses. However, where milk is not 
used by handlers but is in inventory at the end of the month its 
use has not been definitely established. 


17. The Rules and Regulations to effectuate classification were issued by the Market Admin- 
istrator in accordance with the Order, subject to approval of the Secretary (7 CFR 100.22(b), 
1002.36, 1968 ed.). Even though regulations to effectuate classification were subject to the 
approval of the Secretary, neither the Secretary nor the Market Administrator had the 
power to change the provisions of the Order by a regulation. The regulations were not re- 
quired to be based on the evidence at a hearing and ratified by producers in a referendum. 
Therefore, they could not lawfully change the Order. 7 U.S.C. 608c(17), 608¢(4); 608¢(9). 
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In this situation, the Rules and Regulations (classification and 
accounting procedures) applicable to the “old” Order effective 
prior to the July 1, 1968, amendments provided that butterfat 
and skim milk in closing inventories “may be accounted for and 
classified by the handler at the time of filing reports in accord 
with § 1002.50 in any of the products and classes in which it is 
intended that butterfat or skim milk in like products be assigned 
during the next month” (emphasis supplied; 7 CFR 1002.220, 
1968 ed.). This was obviously necessary to enable the Market 
Administrator to compute as accurately as possible in the circum- 
stances the uniform price for milk received during the month, in- 
cluding inventory milk. However, this was not—and could not 
lawfully be—the final or actual classification of the milk. It was 
merely the tentative or initial classification by the handler. 


There could be a big difference between how milk was “classi- 
fied by the handler” in his monthly report and how the milk was 
actually “classified” under the Order.'* Specifically, the sentence 
of the regulations following that just quoted in the preceding 
paragraph provided (7 CFR 1002.220, 1968 ed.) : 


At the time of making an audit, the market administrator 
shall reclassify closing inventories for the month into the 
class in which most butterfat is reported classified during 
the following month in the event that, in the market admin- 
istrator’s judgment based on the report and other available 
information for the following month, there will not be suf- 
ficient butterfat available in the classification reported by the 
handler. 


Hence the handler’s reported classification of inventories was 
contingent upon actual final utilization in that classification (7 
CFR 1002.220, 1968 ed.). 


To the extent possible, the handler’s classification of milk in 
inventory, based upon his intended use of the milk next month, 
was maintained. This was accomplished by the allocation provi- 
sions of the regulations. As stated above, milk is a fungible com- 
modity and, therefore, the milk used in a particular month had 
to be allocated to particular sources. The regulations to effectuate 
the “old” Order provided that “[b]efore classifying butterfat or 
skim milk received during the next month, the opening inven- 


18. As shown in the next section of this decision, the petitioners erroneously equate classified 
by the handler in this section of the regulations with the provisions of the “new” Order 
referring to how milk was classified under the “old” Order. 
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tories of butterfat and skim milk shall be deducted from the prod- 
ucts and classes, if any, leaving the plant, in which they were 
accounted for [by the handler] at the end of the preceding month” 
(7 CFR 1002.220, 1968 ed.). 


In other words, if the handler’s report for April classified 
50,000 pounds of milk in inventory on April 30 as Class II, the 
handler would pay the Class II price for the April milk. That 
quantity of milk would be subtracted from the amount of Class 
II milk used by the handler in May (because it was already paid 
for). But if the subsequent audit of the handler’s records showed 
that the handler did not have at least 50,000 pounds of Class II 
utilization in May, then the classification by the handler of the 
50,000 pounds of milk as Class II in inventory on April 30 would 
be changed by the Market Administrator, and all 50,000 pounds 
would be reclassified “into the class in which most butterfat is 
reported classified during the following month [May]” (7 CFR 
1002.220, 1968 ed.). 


Whenever the handler’s reported inventory classifications were 
changed, the Market Administrator was required to adjust the 
handler’s account accordingly (7 CFR 1002.220, 1968 ed.). 


The entire section of the Market Administrator’s regulations 
at issue here is as follows (7 CFR 1002.220, 1968 ed.): 


METHOD OF INVENTORY ACCOUNTING 
§ 1002.220 Method of inventory accounting. 


Butterfat or skim milk in closing inventories of milk, half 
and half, concentrated fluid milk or plain condensed milk, 
fluid milk products, fluid skim milk, cultured or flavored milk 
drinks, cream, sour cream and fluid cream products may be 
accounted for and classified by the handler at the time of fil- 
ing reports in accord with § 1002.50 in any of the products 
and classes in which it is intended that butterfat or skim 
milk in like products be assigned during the next month. At 
the time of making an audit, the market administrator shall 
reclassify closing inventories for the month into the class in 
which most butterfat is reported classified during the fol- 
lowing month in the event that, in the market administrator’s 
judgment based on the report and other available information 
for the following month, there will not be sufficient butterfat 
available in the classification reported by the handler. Before 
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classifying butterfat or skim milk received during the next 
month, the opening inventories of butterfat and skim milk 
shall be deducted from the products and classes, if any, leav- 
ing the plant, in which they were accounted for at the end 
of the preceding month. If there is not sufficient butterfat or 
skim milk in such products and classes leaving the plant, the 
remaining butterfat and skim milk in the opening inventories 
shall be assigned by the market administrator at the time of 
audit to other products and classes on hand at or leaving the 
plant, and the audit for the previous month shall be adjusted 
accordingly. Butterfat in opening inventories of cream which 
is allocated to butterfat in closing inventories of cream shall 
be classified as Class II. In the event that the opening inven- 
tories of any product were also opening inventories for the 
previous month, the butterfat in such product shall be de- 
ducted in the same manner as receipts of such product. In 
the event that an audit has not been necessary for the pre- 
vious month, opening inventories shall be treated as receipts 
of non-pooled product: Provided, That butterfat in the 
opening inventories of milk and dairy products at any plant 
which is a pool plant for August 1957, but was not a pool 
plant in July 1957, shall be handled as if such butterfat 
were received in the current month and shall be eliminated 
from classifications pro rata in the same manner as are re- 
ceipts of like products. In the event that no pooled butterfat 
is received in the succeeding month, closing inventories of 
butterfat in the form of milk, half and half, concentrated 
fluid milk or plain condensed milk, fluid milk products, cul- 
tured or flavored milk drinks, cream, sour cream and fluid 
cream products shall be classified on a pro rata basis in the 
same manner as is classified the butterfat in all dairy prod- 
ucts leaving the plant. 


From the foregoing, it is clear that under the provisions of the 
“old” Order and regulations in effect on June 30, 1968, milk in 
inventory was not “classified” as Class II merely because it was 
initially “classified by the handler” as Class II. It was only “clas- 
sified” as Class II if the audit by the Market Administrator con- 
firmed the fact that the milk was actually used in the following 
month in a form meeting the definition of Class II in the “old” 
Order. 


In the instant case, the reports filed by each of the petitioners 
covering their receipts and utilizations of milk during the month 
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of June 1968 included the milk in inventory at issue herein as 
being in Class II. The Order and regulations in effect prior to the 
amendments effective July 1, 1968, were in all respects appli- 
cable to such milk. And in each case, following the provisions of 
such Order and regulations, the Market Administrator deter- 
mined that the initial classification by the handlers as Class II 
had to be changed because of the actual form in which the milk 
was used in July. 


In some cases, the Market Administrator had to apply the fluid 
skim differential because of the actual utilization in July of the 
skim milk. As previously shown, this too was part of the “classi- 
fication” of the milk required by the Order and regulations in 
effect prior to the July 1, 1968, amendments. 


Hence the petitioners’ June 30 inventory was properly “clas- 
sified” by the Market Administrator in accordance with the form 
in which it was used in July. 


Since the Market Administrator construed the Secretary’s Or- 
der and his own regulations in the only manner that they could 
lawfully, or reasonably, be construed, it would be superflous to 
rely on the settled doctrine that the interpretation of regulatory 


provisions by the Administrator of the regulatory program is en- 
titled to great weight. Lawson Milk Company v. Freeman, 358 
F.2d 647, 650 (C.A. 6) ; Allen M. Campbell Co. Gen. Con., Inc. v. 
Lloyd Wood Const. Co., Inc., 446 F.2d 261, 265 (C.A. 5). See, also, 
Udall v. Tallman, 380 U.S. 1, 16-17; Bowles v. Seminole Rock 
Co., 325 U.S. 410, 413-414; Federal Comm’n v. Broadcasting Com- 
pany, 309 U.S. 134, 148, fn. 6; Norwegian Nitrogen Co. v. United 
States, 288 U.S. 294, 325; United Truck Lines v. Interstate Com- 
merce Commission, 189 F.2d 816, 817 (C.A. 9), certiorari denied, 
342 U.S. 830; L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 169 
F.2d 60, 60-61 (C.A. 1), certiorari denied, 335 U.S. 885; Arm- 
strong Co. v. Walling, 161 F.2d 515, 517 (C.A. 1) ; Superior Pack- 
ing Co. v. Porter, 156 F.2d 193, 195 (C.A. 8), certiorari denied, 
329 U.S. 788; Bowles v. Mannie & Co., 155 F.2d 129 133 (C.A. 7), 
certiorari denied, 329 U.S. 736; Bowles v. Cudahy Packing Com- 
pany, 154 F.2d 891, 892 (C.A. 3). 


The doctrine of affording considerable weight to the Admin- 
istrator’s interpretation is particularly applicable in the field of 
milk. As stated by the Court in Queensboro Farms Products v. 
Wickard, 1837 F.2d 969, 980 (C.A. 2): 
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The Supreme Court has admonished us that interpretations 
of a statute by officers who, under the statute, act in admin- 
istering it as specialists advised by experts must be accorded 
considerable weight by the courts. If ever there was a place 
for that doctrine, it is, as to milk, in connection with the 
administration of this Act because of its background and 
legislative history. The Supreme Court has, a least infer- 
entially, so recognized. 


As will be shown next, the Order amendments effective July 
1, 1968, did not change the classification of the June milk. They 
merely specified the procedure to be followed depending on how 
the milk was “classified * * * in the preceding month.” The ntilk 
involved in this case was not “classified” in June as Class II milk, 
as petitioners contend. It was merely initially, or tentatively, clas- 
sified by the handlers in that manner on their reports filed with 
the Market Administrator. 


IV 


Order No. 2 was amended effective July 1, 1968 (33 F.R. 
8201), and the following changes were made in the Order: 


(i) A change in the method of accounting for milk from the 
“butterfat equivalent” method to a method of accounting for 
skim milk and butterfat separately. 


(ii) A change in the classification system for milk from 
three general classes (and the use of a fluid skim differential) 
to two. Generally, products formerly in Class III were placed 
in the new Class II while a number of former Class II, and 
some Class III, products were placed in Class I. 


(iii) A change in the method of classifying closing inven- 
tories of milk from one allowing the handler to elect a tenta- 
tive classification based upon intended use (with final 
classification based upon actual use) to one classifying 
inventory according to the form in which it is held at the end 
of the month. All packaged fluid milk products in inventory 
were Class I and all bulk fluid milk products in inventory 
were class II. There was no later change in classification of 
inventories based upon actual use. 


As to inventory, the “new” Order effective July 1, 1968, pro- 
vides (7 CFR 1002.41, 1969 ed.) : 
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§ 1002.41 Classes of utilization. 


Subject to the conditions set forth in §§ 1002.42 through 
1002.46 the classes of utilization shall be as follows: 


(a) Class I-A milk shall be all skim milk and butterfat. 


** * 


(2) Contained in inventory of packaged fluid milk prod- 
ucts on hand at the end of the month except as provided in 
subparagraph (c) (4) of this section; 


** * 
(c) Class II milk shall be all skim milk and butterfat: 


** * 


(4) Contained in inventory of fluid milk products in bulk 
which are on hand at the end of the month and also with 
respect to any plant not defined in § 1002.8 (b) or (d), in in- 
ventory of fluid milk products in packaged form; 


Under these new provisions, milk in inventory is permanently 


classified in accordance with its form at the end of the month. 
Inventory of fluid milk products is Class I-A if packaged—Class 
II if in bulk. However, the same objective of the “old” Order— 
i.é., classifying milk in accordance with the form of its actual 
utilization—is generally achieved in a different manner. 


Under the “new” Order, even though the inventory is classi- 
fied and priced each month in accordance with whether it is in 
packaged (Class I) or bulk (Class II) form, the allocation pro- 
visions of the “new” Order provide for subtracting “from the 
remaining pounds of skim milk in Class I-A milk the pounds of 
skim milk in inventory of packaged fluid milk products on hand 
at the beginning of the month” (7 CFR 1002.45(a) (3), 1969 
ed.). Even though the handler pays the Class I price for his pack- 
aged inventories (¢.g., on hand on July 31, 1968), because all 
packaged fluid milk inventories are Class I, the next month (Au- 
gust) he subtracts the amount of such packaged inventories from 
his (August) Class I uses; so, in effect, he pays the price (in 
the July pool) of his actual Class I use (in August) of the milk. 


Similarly, the allocation provisions of the “new” Order provide 
(7 CFR 1002.45 (a) (7), 1969 ed.) : 
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(7) Subtract from the remaining pounds of skim milk in 
Class I-A and Class II milk, in series beginning with Class 
II milk, the pounds of skim milk in inventory of fluid milk 
products in bulk on hand at the beginning of the month: 


Even though the handler pays the Class II price for his bulk 
inventories (e.g., on hand on July 31, 1968), because bulk fluid 
milk inventories are Class II, the next month (August) he sub- 
tracts from Class II (to the extent the handler has Class II uses 
in August) '® the amount of such bulk inventories from his (Au- 


gust) Class II uses; so, in effect, he pays the price (in the July 
pool) of his actual Class II use (in August) of the milk. 


These “subtraction” requirements of the allocation provisions 
are of major consequence to the handler because his net pool ob- 
ligation is computed by multiplying the quantity of milk remain- 


ing in each class after all of the relevant subtractions have been 
made (7 CFR 1002.70, 1969 ed.). 


Since the milk held in inventory at the end of a month (e.g., 
July 31, 1968) is finally classified and paid for in the pool for 
that month (July) according to its form, but the same quantity 
of milk is then subtracted from the same class of use in the next 
month’s pool (August), in effect, the actual Class use in the uti- 


lization month’s pool (August) is paid for in the receiving 
month’s pool (July). 


For the first month of the transition between the two regula- 
tory systems (July 1968), however, the foregoing allocation pro- 
visions of the “new” Order would not work equitably. That is, 
since under the “old” Order, inventory was “classified” according 
to its actual use the following month rather than according to 
whether it was packaged or in bulk, the allocation provisions de- 
scribed above would not work equitably. Therefore, they con- 
tained the following provisions applicable to July 1968, the first 
month of operation (7 CFR 1002.45(a) (8) and (7), 1969 ed.) : 7° 


(3) Subtract from the remaining pounds of skim milk 
in Class I-A milk the pounds of skim milk in inventory of 
packaged fluid milk products on hand at the beginning of 
the month: Provided, That for the first month of operation 


19. If the handler does not have sufficient Class II use in August, so that some of his 
August Class I use is made from bulk inventory paid for at the July Class II price, he 
is required to pay the difference between the July Class II price and the August Class 1 
price into the August pool. 7 CFR 1002.70 (d) (4). 

20. Petitioners cite both paragraphs (3) and (7). The provisos are virtually identical, 
but since only bulk inventories are involved herein, only paragraph (7) is relevant. 
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under this amended order such pounds of skim milk shall be 
subtracted from Class I-A, if classified as I-A, I-B, or Class 


II in the preceding month and from Class II if classified as 
Class III in the preceding month; 


** * 


(7) Subtract from the remaining pounds of skim milk in 
Class I-A and Class II milk, in series beginning with Class II 
milk, the pounds of skim milk in inventory of fluid milk prod- 
ucts in bulk on hand at the beginning of the month: Pro- 
vided, That for the first month of operation under this 
amended order such pounds of skim milk shall be subtracted 
from Class I-A if classified as Class I-A, I-B, or II in the 
preceding month and from Class II if classified as Class III 
in the preceding month; 


The provisos in the allocation provisions of the “new’’ Order 
could not provide exactly for subtracting the milk in the July 
pool from the same class in which it had been classified in the 
June pool because the June milk was classified into three basic 
classes while the July milk was classified into only two basic 
classes. But the “new” Order provisos came as close as possible 


to achieving that result, i.e., milk “classified” (and, therefore, 
paid for in the June pool) as Class I-A, I-B, or II was subtracted 
from the amount of milk in Class I-A that the handler would have 
to pay for in the July pool; *! and milk “classified” (and, there- 
fore, paid for in the June pool) as Class III was subtracted from 
the amount of milk in Class II that the handler would have to 
pay for in the July pool. Hence the case turns on how the June 
inventory was “classified.” 


As shown above, as to all of the milk involved herein, the June 
inventory was initially “classified by the handler” as Class II. 
But the provisos in the allocation provisions of the “new” Order 
do not refer to how milk was initially “classified by the handler.” 
They refer to how the milk was “classified.” As previously shown, 
the June milk was properly “classified” by the Market Adminis- 


21. Under the regulations issued pursuant to the “new” Order, all skim milk in inventory 
on June 30 subject to the fluid skim differential was treated the same as milk classified as 
Class I or II in June, i.e., it was subtracted from the Class I-A milk in the July pool 
(7 CFR 1002.145, 1969 ed.). This would include skim milk in Class III subject to the fluid skim 
differential. As to such Class III milk subject to the fluid skim differential, this provision 
of the regulation may have been invalid (Since it varied from the Order), but the provision 
would operate in favor of the handlers and, therefore, there is no issue in this respect in 
this case. The regulation “‘cured’’ an apparent deficiency in the Order as to Class III milk 
subject to the fluid skim differential. 
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trator in accordance with the form in which it was actually used 


in July, based upon the “old” Order provisions which were appli- 
cable to all milk received from producers in June. 


The petitioners argue that the milk received from producers 
in June cannot be “classified” in accordance with the “old” Or- 
der’s provisions in the case of June milk utilized in July since 
the “new” Order provisions defined the classes of milk somewhat 
differently from the definitions of the “old” Order. However, as 
shown above, the classes of milk defined in the “new”? Order, and 
the pricing as to such classes, applied only to milk received in 
July, or thereafter (see 7 CFR 1002.30; 1002.41-1002.46; 1002.50- 
1002.54; 1002.70; 1969 ed.; all of which provisions were not ef- 
fective until July 1 1968 (33 F.R. 8201)). The “old” Order ap- 


plied to all milk received from producers in June, irrespective of 
when it was used. 


Under the express terms of the “old”? Order, all milk received 
in June was classified as Class I-A, and all of the skim milk in 


Class II or Class III received in June was subject to the June 


fluid skim differential, wnless the handler met the burden of estab- 
lishing that it was utilized in a different manner by the end of 
July (7 CFR 1002.31, 1002.32, 1968 ed.). Hence the classification 
definitions under the “new” Order, which were not effective until 
July 1, 1968, are totally irrelevant in determining how milk re- 
ceived in June was “classified.” Only the allocation provisions of 
the “new” Order are relevant to June milk, and they do not pur- 
port to change the “old” Order’s classification system. 


The petitioners argue in their exceptions to the Recommended 
Decision, p. 17, that if “the ‘fluid skim differential’ is added to 
the Class II price in June, we then have that month’s Class IA 
price. The provision that called for the handling of Class II June 
inventories would then be unnecessary, since Class II plus the 
‘fluid skim differential’ is Class IA.” That argument overlooks 
the fact that not all skim milk was used in a manner requiring 
the payment of the fluid skim differential (7 CFR 1002.43, 1968 
ed.), and, therefore, the allocation provisions of the “new” Order 
relating to Class II June inventories were necessary to cover such 
situations. Moreover, even as to June inventories subject to the 
fluid skim differential, regardless of the fact that the cost to the 
handler of Class II skim milk plus the fluid skim differential was 
approximately equal to the cost of Class I-A milk, nonetheless, the 
skim milk was still in Class II, so the allocation provisions of the 
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“new” Order had to specify how such June inventories in Class 


II (subject to the fluid skim differential) were to be allocated 
(see Example V, infra). 


A few hypothetical examples in which a handler made the 
identical amounts of identical products in July 1968, but with 
variations relating to the source of the milk used, may be helpful 
to show the exact price effect of the foregoing provisions of the 


“old” and “new” Order as applied to handlers in June and July 
1968. 


The Class prices per hundredweight determined by the Market 
Administrator for June and July 1968 were as follows: 
June 1968 July 1968 
Class Price Class Price 
I-A $6.39 I-A $6.49 
I-B 6.39 I-B 6.49 


II 4.773 II 4.21 
III 3.978 


Fluid skim differential $1.772 


EXAMPLE I 


Assuming that in July 1968, a handler had no inventory from 


the prior month, received a total of 20 cwt. of milk in July, all 
of which was from producers, and used all of the milk in July, 
10 cwt. in Class I-A and 10 cwt. in Class II, his obligation to the 
July pool would have been as follows: 


Class 
Cwt. Price Value 
Class I-A 10 x $6.49 $64.90 
Class II 10 x 4.21 42.10 
July Pool Obligation $107.00 


In other words, it would have cost the handler $107.00 for the 
milk utilized in July to make 10 cwt. of Class I-A products and 
10 ewt. of Class II products. 


EXAMPLE II 


If the same handler made identical amounts of the identical 
products in July, the only difference being that he received only 
18 cwt. of milk from producers in July, and used 2 cwt. from 
inventory on hand on June 30 “unclassified” under the June Or- 
der provisions as Class II (which is the classification contended 
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for by petitioners in this case), his obligation to the July pool 
would have been as follows: 
Class 
Cwt. Price Value 
Class I-A 8 x $6.49 $51.92 


Class II 10 X 4.21 42.10 
July Pool Obligation $94.02 


Under the “new” Order allocation provisions applicable to the 
transition month (July), which are discussed above in this sec- 
tion of the Decision, the milk “classified” in June as Class II (2 
cwt.) would have been subtracted from the July Class I-A milk 
(10 cwt.), leaving only 8 cwt. of Class I-A milk to be paid for in 
July.2? The handler, however, had previously paid the June Class 
II price for such inventory milk (2 x $4.773 = $9.55). When the 
$9.55 previously paid for the June inventory is added to the $94.02 
July obligation, the total cost to the handler for the milk utilized 
in July was $103.57, or $3.43 less than the cost to the handler 
who received all of his milk from producers in July. 


EXAMPLE III 


Assuming the same facts as in Example II (where the June 
inventory was “classified” as Class II under the June Order pro- 
visions), except that the 2 cwt. of June inventory had been “clas- 
sified” under the June Order provisions as Class I, the handler’s 
July pool obligation would have been the same as in Example II 
($94.02), because June inventory milk “classified” either as Class 
I or Class II under the June Order provisions was subtracted from 
the July Class I-A milk. The only difference would be that the 
handler would have paid for the June milk at the Class I price 
(2 x $6.39 — $12.78), which when added to his July cost ($94.02), 
would have resulted in a total cost of $106.80. This is still 20 
cents less than was paid by the handler in Example I, who re- 
ceived all of his milk from producers in July; but it is $3.23 more 
than the handler in Example II, whose June inventory was “clas- 
sified” as Class II. 


EXAMPLE IV 


Assuming the same facts as in Example II (where the June 
inventory was “classified” as Class II under the June Order pro- 


22. In other words, of the 10 cwt. of milk used in Class I-A products in July, 2 cwt. of 
such Class I-A products were allocated to (i. ¢., considered as having been made from) the 
2 cwt. of June inventory milk which was already paid for by the handler in the June pool. 
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visions), except that the 2 cwt. of June inventory had been “clas- 
sified” under the June Order provisions as Class III, the handler’s 
July pool obligation would have been as follows: 


Class 
Cwt. Price Value 
Class I-A 8 X $6.49 $64.90 
Class II 10 x 4,21 33.68 
July Pool Obligation $98.58 


Since under the “new” Order allocation provisions applicable to 
the transition month (July), milk “classified” in June as Class 
III was subtracted from the July Class II milk, the handler’s July 
pool obligation was more than the July pool obligation of the 
handler whose June inventory was “classified” as Class II. Al- 
though the handler in this Example (IV) only had to pay the Class 
III price for his June milk (2 x $3.978 = $7.96), when the June 
cost ($7.96) is added to the July cost ($98.58), the handler’s to- 
tal cost was $106.54. This is $2.97 more than the total cost to the 
handler in Example II, whose June milk was classified as Class 
II. However, the total cost to the handler in this Example IV 
(whose June inventory was classified as Class III) is still 46 cents 
less than the cost to the handler in Example I, who received all 
of his milk from producers in July. 


EXAMPLE V 


Assuming the same facts as in Example II (where the June 
inventory was “classified” as Class II under the June Order pro- 
visions), except that the June inventory was subject to the fluid 
skim differential, the handler’s July obligation would be identical 
to Example II (because all milk “classified” as Class II under 
the June Order provisions was subtracted from the July Class I 
milk irrespective of whether or not it was subject to the fluid 
skim differential). The only difference between this Example V 
and Example II is that, in addition to the total cost to the han- 
dler in Example II ($103.57), the handler in this Example V 
would previously have paid the fluid skim differential (2 x 
$1.772 = $3.54), for a total cost of $107.11; or 11 cents more 
than the handler in Example I (who received all of his milk from 
producers in July), and $3.54 more than the handler in Example 
II (whose June inventory was “classified” as Class II, but the 
skim milk differential was not applicable). 


The foregoing examples demonstrate why the petitioners hoped 
to have their June inventories classified as Class II (without the 
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fluid skim differential). This would have resulted in substantial 
savings (see Example II). But classification is not based on “the 
stuff that dreams are made of.” ** It is based on the form in which 
or purpose for which the milk was used. 


The foregoing examples also demonstrate that the petitioners 
who had their June inventory reclassified by the Market Admin- 
istrator into Class I or Class III still had lower actual costs than 
the handlers who bought milk from producers in July and used 
it in July in the same manner as petitioners did. The petitioners 
who were subject to the fluid skim differential paid slightly more 
than the handlers who bought their milk from producers in July 
(11 cents in Example V). But without the fluid skim differential, 
they would have paid substantially less than the handlers who 
bought their milk from producers in July ($3.43 in Example II). 
In devising the transition system in the first month of the “new” 
Order, it was not possible to achieve perfect equity because the 
“new” Order was drastically different from the “old” Order. But 
perfect equity is not required. It is enough if the transition sys- 
tem was reasonable under all the circumstances. 


Although no attack is made on the validity of the Order, it is 
settled that “[a]bsolute equality is not demanded to sustain the 
operation of the Order. If the Secretary cannot ‘produce complete 
equality, for the variables are too numerous,’ he ‘fulfills his role 
when he makes a reasoned’ Order. Mitchell v. Budd, 350 U.S. 473, 
480 * * *.” United States v. Mills, 315 F.2d 828, 838 (C.A. 4), 
certiorari denied, 375 U.S. 819. See, also, Dairymen’s League Co- 
operative Ass’n v. Brannan, 173 F.2d 57, 66 (C.A. 2), certiorari 
denied, 338 U.S. 825. 


V 


The petitioners contend that the Market Administrator’s ac- 
tions were inconsistent and arbitrary because he reclassified some 
of the petitioners’ June inventory when it was reported, while in 
other instances, he reclassified it after a subsequent audit. Also, 
in some instances he added a fluid skim differential after the sub- 
sequent audit. 


There was nothing illegal or arbitrary in the Market Admin- 
istrator’s actions. The fluid skim differential was uniformly ap- 
plied to all situations where warranted, and the Class II desig- 


23. The quotation is from Jenkins v. Smith, 21 F. Supp. 251, 253 (D. Conn.), which, in turn, 
was quoting from Shakespeare. 
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nations were changed to Class I or Class III where the form in 
which the milk was used in July so indicated. 


Some of the reclassifications were made at the time of report- 
ing because the handlers’ intended classifications were clearly in- 
consistent with historical plant operations. Both the “old” and 
“new” Orders (§§ 1002.66 and 1002.71, respectively) required 
the Market Administrator, on or before the 14th day of the month, 
to audit handlers’ reports for “mathematical correctness and ob- 
vious errors” (emphasis added). It was obvious to the Market Ad- 
ministrator in some instances that the reported classifications 
were erroneous. The Market Administrator testified (Tr. 112): 


We had certain handlers that were reporting milk in Class II 
that in the first place had never had any Class II, and that 
the secondplace handlers that were in areas where they 
never had distribution of anything in that metropolitan dis- 
trict, and, furthermore, had informed us that they did not 
intend to have that kind of utilization for that month, but 
were merely putting it in that class because of how they 
thought—what they thought would be the effect on their clas- 
sification. 


To me that was an obvious error * * *. 


All of petitioners’ reported inventories were not reclassified 
when reported simply because, at that time, the Market Admin- 
istrator determined that utilization in the reported class was a 
possibility. It was subsequently shown upon further audit to de- 
termine the form in which the milk was actually used in July that 
petitioners’ reported Class II June inventory classifications were 
not correct; or that the fluid skim differential was applicable. 


The further audit of the June inventory to determine the proper 
classification of the milk, with appropriate reclassifications by 
the Market Administrator, was expressly required by the “old” 
Order (7 CFR 1002.54, 1968 ed.) ** and the regulations (7 CFR 


24. Section 1002.54 provides: 

1002.54 Verification of reports and payments. 

The market administrator shall promptly verify all reports and payments of each handler 
by audit of such handler’s records and of the records of any handler or person upon whose 
disposition of milk such handler claims classification, and each such handler shall, during the 
usual hours of business, make available to the market administrator or his representative such 
records and facilities, of his own or other persons, as will enable the market administrator to: 

(a) Verify the receipts and disposition of all milk required to be reported pursuant to 

§ 1002.50 through 1002.53, and, in case of errors or omissions, ascertain the correct 

res; 
eee 


(g) Verify all other information required by this part to be reported. 
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1002.220, 1968 ed.).*5 In short, there is no basis whatever to the 
petitioners’ contention that the Market Administrator’s actions 
were arbitrary or inconsistent. 


VI 


The last issue, raised by petitioner Tuscan Dairy Farms, Inc., 
involves Tuscan’s attempt to change its June and July 1968 re- 
ports in which Tuscan “assigned” certain milk to certain uses. 


A handler’s monthly report shows the quantity of milk the 
handler receives from each source during the month. Each of 
these specific quantities is “assigned,” by the reporting handler, 
to a particular use classification under the Order. These assign- 
ments or initial classifications of the milk received from each 
source are at the handler’s option and are honored by the Market 
Administrator to the extent that the handler’s actual utilizations 
will allow. It is only when the handler has insufficient utilization 
that the Market Administrator reassigns or reclassifies reported 
milk. 


Specifically, the regulations provided (7 CFR 1002.202(r), 
1002.203 (d), 1968 ed.) : 


(r) Where more than one source of butterfat may be as- 
signed pursuant to this section or where no assignment has 
been specifically prescribed, a particular assignment shall be 
at the option of the handler: Provided, That butterfat in milk 
caused to be delivered to the plant from producers by a co- 
operative association not operating the plant for the account 
of such cooperative association and for which such coopera- 
tive makes reports to the Market Administrator shall be 
considered a separate source of butterfat from that in milk 
received from another producer group at the plant. 


** * 


(d) Pooled skim milk from separate sources may be as- 
signed at the option of the handler or handlers involved to 


25. Section 1002.220 provides: 

At the time of making an audit, the market administrator shall reclassify closing in- 
ventories for the month into the class in which most butterfat is reported classified during the 
following month in the event that, in the market administrator’s judgment based on the 
report and other available information for the following month, there will not be sufficient 
butterfat available in the classification reported by the handler. 
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either the skim milk subject to the fluid skim milk differen- 
tial or the skim milk not subject to the fluid skim differential 
after the assignments pursuant to paragraphs (a), (b), and 
(c) of this section. 


No provision was made in the Order or regulations for a 
change in such assignments by the reporting handler. To allow 
subsequent changes could result in what would amount to a new 
monthly report. The recalculations and adjustments which would 
flow therefrom would result in a vast amount of unnecessary 
administrative work and have the effect of nullifying the Order 
requirement for accurate and timely reporting of a handler’s op- 
erations. 


In the present case, the effect of permitting Tuscan to change 
its assignment of milk would also have been to cause adjustments 
in producer-settlement fund accounts of the handlers from whom 
Tuscan received the milk. No evidence was presented to show 
that the action of the Market Administrator in refusing to per- 
mit a change in Tuscan’s assignment of the milk was “not in ac- 
cordance with law,” or was in any sense irregular, or improper. 


There was no evidence that Tuscan made a mistake in its as- 
signment of the milk in question. Tuscan wanted to make the 
change to take advantage of what it believed to be its absolute 
right to “classify” its June inventory in any manner it chose. 
Since, as shown above, the petitioners are wrong in that belief, a 
change in Tuscan’s assignment would not result in any monetary 
advantage to Tuscan. The Market Administrator testified that if 
Tuscan were permitted to change its prior assignment, Tuscan 
would be subject to the fluid skim differential on other milk. 


Tuscan relies, for authority to change its assignment of milk, 
on the two-year “statute of limitations” within which a handler 
must initiate a proceeding under § 8c(15) (A) of the Act for any 
money obligations claimed due from the Market Administrator 
(7 CFR 1002.95, 1968 ed.; 7 CFR 1002.91, 1969 ed.). But those 
provisions do not authorize a handler to change his milk assign- 
ments. They merely specify the time limit within which handlers 
must file a petition contesting the Market Administrator’s action, 
or else lose the right to do so. 


For the reasons set forth above, the claims of the petitioners 
in this proceeding should be denied. 
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ORDER 


The relief requested by the petitioners is denied and the petition 
is dismissed. 


(No, 15,217 


In re CARNATION COMPANY. AMA Docket No. M 124-1. Decided 
May 17, 1973. 


Allocation provisions — Combined or “system” basis — Uniform prices — 
Secretary’s findings — Rule making evidence — Section 8c (5) (G) 


Where the allocation provisions of Order No. 124 applied by the Market 
Administrator to petitioner’s two pool plants on a combined or “system” 
basis rather than on an individual plant basis are in accord with the 
uniformity requirements of §8c (5) (A) and with the findings of the 
Assistant Secretary and supported by evidence at the rule making 
record and petitioner had notice of such provisions, §8c (5) (G) is 


not violated and the Market Administrator’s application thereof is 
correct. 


Refund claim — Two-year limitation — Dismissal 


The two-year termination of obligations provision is applicable to peti- 
tioner’s claim for refund. The relief requested by petitioner is denied 
and the petition is dismissed. 


William J. Moore, Los Angeles, Calif., for petitioner. 
Howard A. Pulsifer, for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as reenacted and amended (7 
U.S.C. 601 et seqg.). The issues are discussed in detail in the Rec- 
ommended Decision filed April 12, 1973, by John A. Campbell, 
Administrative Law Judge. Exceptions thereto was filed by the 
petitioner. The Recommended Decision and Order is hereby 
adopted as the final Decision and Order in this case, except that 
the following sentence on p. 24 of the Recommended Decision is 
omitted : 
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Petitioners argued that the allocation of these receipts to 
Class II usage in its plant resulted in the allocation of a like 
amount of producer milk to Class I for which it had to pay 
the full Class I price. 


This case involves the interpretation of Order No. 124, regu- 
lating the handling of milk in the Oregon-Washington marketing 
area (7 CFR Part 1124), by the Administrator of the Order. It 
is well settled that the interpretation of regulatory provisions by 
the Administrator of the regulatory program is entitled to great 
weight. Lawson Milk Company v. Freeman, 358 F.2d 647, 650 
(C.A. 6); Allen M. Campbell Co. Gen. Con., Inc. v. Lloyd Wood 
Const. Co., Inc., 446 F.2d 261, 265 (C.A. 5). See, also, Udall v. 
Tallman, 380 U.S. 1, 16-17; Bowles v. Seminole Rock Co., 325 
U.S, 410, 413-414; Federal Comm’n v. Broadcasting Company, 309 
U.S. 134, 143, fn. 6; Norwegian Nitrogen Co. v. United States, 288 
U.S. 294, 325; United Truck Lines v. Interstate Commerce Com- 
mission, 189 F.2d 816, 817 (C.A. 9), certiorari denied, 342 U.S. 
830; L. Gillarde Co. v. Joseph Martinelli & Co. Inc., 169 F.2d 60, 
60-61 (C.A. 1), certiorari denied, 335 U.S. 885; Armstrong Co. v. 
Walling, 161 F.2d 515, 517 (C.A. 1); Superior Packing Co. v. 
Porter, 156 F.2d 193, 195 (C.A. 8), certiorari denied, 329 U.S. 
788; Bowles v. Mannie & Co., 155 F.2d 129, 183 (C.A. 7), certi- 
orari denied, 329 U.S. 736; Bowles v. Cudahy Packing Company, 
154 F.2d 891, 892 (C.A. 3). 


In Allen M. Campbell Co. Gen. Con., Inc. v. Lloyd Wood Const. 
Co., 446 F.2d 261, 265 (C.A. 5), the Court stated: 


But it is an axiom of judicial review that an administrative 
agency’s interpretation of its own regulations must be ac- 
corded the greatest deference. * * * When, as here, that in- 
terpretation obviously incorporates quasi-technical adminis- 
trative expertise and a familiarity with the situation acquired 
by long experience with the intricacies inherent in a com- 
prehensive regulatory scheme, judges should be particularly 
reluctant to substitute their personal assessment of the mean- 
ing of a regulation for the considered judgment of the 
agency. If the agency interpretation is merely one of several 
reasonable alternatives, it must stand even though it may not 
appear as reasonable as some other. 


The doctrine of affording considerable weight to the Admin- 
istrator’s interpretation is particularly applicable in the field of 
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milk. As stated by the Court in Queensboro Farms Products v. 
Wickard, 137 F.2d 969, 980 (C.A. 2): 


The Supreme Court has admonished us that interpretations 
of a statute by officers who, under the statute, act in admin- 


istering it as specialists advised by experts must be accorded 
considerable weight by the courts. If ever there was a place 
for that doctrine, it is, as to milk, in connection with the ad- 
ministration of this Act because of its background and leg- 
islative history. The Supreme Court has, at least infer- 
entially, so recognized.’ 


In this case, the Market Administrator’s interpretation follows 
the plain language of the Order. 


The petitioners also contend that the notice of hearing pre- 
ceding the rulemaking hearing was inadequate, but as stated in 
the Recommended Decision, p. 24: 


There was notice in the Federal Register, public participa- 
tion and procedures thereon, a recommended and final de- 
cision, and even a trial run period in December 1969 in which 
handlers, including petitioner, had an opportunity to ac- 
quaint themselves fully with the Order provisions. 


The Administrative Procedure Act requires only a “general no- 
tice of proposed rulemaking,” which is to include the time and 
place of the hearing, the authority under which it is conducted, 
and “either the terms or substance of the proposed rule or a de- 
scription of the subjects and issues involved” (5 U.S.C. 553(b) ). 
Thus not even the precise proposals need be specified. Willapoint 
Oysters v. Ewing, 174 F.2d 676, 684-685 (C.A. 9), certiorari de- 
nied, 338 U.S. 860. The enactment of a rule not preceded by a 
precise or specific notice is not fatally defective if the “‘terms or 
substance” of the rule were set out as required by the Adminis- 
trative Procedure Act (Buckeye Cablevision, Inc. v. F.C.C., 387 
F.2d 220, 226, fn. 26 (C.A. D.C.) ; California Citizens Band As- 
sociation v. United States, 375 F.2d 48, 48-49 (C.A. 9), certiorari 
denied, 389 U.S. 844). See, also, Ideal Farms, Inc. v. Benson, 181 
F. Supp. 62, 67-69 (D. N.J.), affirmed, 288 F.2d 608 (C.A. 2), 


1. The complexities of the milk order program are referred to in numerous cases, ¢.g., 
Dairymen’s League Cooperative Ass'n. v. Brannan, 173 F.2d 57, 65 (C.A. 2), certiorari 
denied, 388 U. S. 825; Crowley's Milk Co. v. Brannan, 198 F.2d 861, 862 (C.A. 2); Ogden 
Dairy Co. v. Wickard, 157 F.2d 445, 447 (C.A. 7), certiorari denied, 330 U.S. 827; Wad- 
dington Milk Co. v. Wickard, 140 F.2d 97, 102 (C.A. 2); United States v. Lehigh Valley 


Cooperative Farmers, 183 F. Supp. 80, 89 (E.D. Pa.), reversed on other grounds, 287 F.2d 
726 (C.A. 3). 





CARNATION COMPANY 
Cite as 32 A.D. 1068 


certiorari denied, 372 U.S. 965. The notice given in this case (33 
F.R. 16588) was much more explicit than was required and fairly 
apprised the participants of the matters at issue. 


For the reasons set forth in the Recommended Decision, the 


relief requested by the petitioner should be denied and the peti- 
tion dismissed. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agri- 
cultural Marketing Agreement Act of 1937 as amended (7 U.S.C. 
601 et seq.), hereinafter called the ‘“‘Act’’. 


On August 28, 1972, a petition was filed on behalf of the Car- 
nation Company with the Secretary of Agriculture. The peti- 
tioner, a handler, whose milk is regulated by the provisions of 
Order 124, complains of the Market Administrator’s interpreta- 
tion and application of the provisions of the Order as they were 
in effect prior to February 1, 1972. Order No. 124 regulates the 
handling of milk in the Oregon-Washington marketing area (7 


CFR Part 1124) and is hereafter called the “Order”. 


Specifically, the petitioner complains that the Market Admin- 
istrator has misinterpreted Section 1124.45 (Computation of skim 
milk and butterfat in each class) and Section 1124.46 (Alloca- 
tion of skim milk and butterfat classified), by allocating the re- 
ceipts of milk at petitioner’s two pool plants on a combined or sys- 
tem basis. In other words the Market Administrator treated the 
two pool plants as one for purposes of allocation. Additionally, 
petitioner complains of and seeks a refund of the additional 
charges imposed by virtue of such combined allocation. 


Effective February 1, 1972, Sections 1124.45 and 1124.46 were 
amended and now permit the allocation of a multiple plant 
handler’s receipts on an individual plant basis, if the handler does 
not receive fluid milk products from an unregulated supply plant 
and/or bulk fluid milk products from an other order plant. 


Thus, the issue presented here is whether the Market Admin- 
istrator’s application of the allocation provisions of the Order to 
petitioner’s operations during the period January 1, 1970, the ef- 
fective date of the Order, through January 1972, was not in ac- 
cordance with law. A corollary issue is the applicability of Sec- 
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tion 1124.88 (Termination of Obligation) ' to the payments in 
controversy. 


An answer was filed by respondent on September 26, 1972 
which upheld the Market Administrator’s application of the pro- 
visions of the Order. 


An oral hearing was conducted on November 29, 1972 in Port- 
land, Oregon by this Administrative Law Judge, United States 
Department of Agriculture. Petitioner was represented by Wil- 
liam J. Moore, attorney, Los Angeles, California and Hugh Gal- 
lager, attorney, Portland, Oregon. Respondent was represented by 
Howard Pulsifer, attorney, United States Department of Agri- 
culture, Washington, D. C. At the close of the hearing the time 
was set for the filing of petitioner’s opening and reply briefs and 
respondent’s answering brief. 


Pertinent Provisions of the Order 
a. Effective January 1, 1970 
§ 1124.7 Handler. 
“Handler” means: 


(a) Any person in his capacity as the operator of one or 
more pool plants; 


1124.14 Other source milk. 


“Other source milk” means all skim milk and butterfat 
contained in: 


(a) 


(b) Products (except Class II milk products received from 
pool plants) other than fluid milk products from any 
source (including those produced at the plant) which 
are reprocessed or converted to another product in 
the plant during the month; and .................... 


§ 1124.30 Reports of receipts and utilization. 


On or before the ninth day after the end of each month, the 
following handlers shall report to the market administrator 
in the detail and on forms prescribed by the market adminis- 
trator as follows: 


1, Effective July 1, 1971 (86 F.R. 9845), Section 1124.88, appears at C.F.R. Part 1000, 
§ 1000.6. 
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(a) Each handler who operates a pool plant(s) shall re- 
port for each such plant: 


(1) The receipts of milk and the pounds of butterfat con- 
tained therein including the total quantities of base milk and 
excess milk; 


§ 1124.40 Skim milk and butterfat to be classified. 


All skim milk and butterfat which is required to be re- 
ported pursuant to § 1124.30 shall be classified by the market 
administrator pursuant to the provisions of §§ 1124.41 
through 1124.46. 


§ 1124.41 Classes of utilization. 


Subject to the conditions set forth in §§ 1124.42 through 
1124.46, the classes of utilization shall be as follows: 


(b) Class II milk. Class II milk shall be all skim milk and 
butterfat: 


(1) Disposed of in the form of cream (sweet or sour) 
sterilized cream, aerated cream, and mixtures of cream and 
milk or skim milk containing at least 18 percent butterfat; 


(2) Used to produce cottage cheese, frozen cream, plastic 
cream, ice cream, ice cream mix, frozen desserts, frozen des- 
sert mixes, sour cream mixtures to which other ingredients 
have been added (commonly referred to as “dips’’), eggnog, 
yogurt, aerated cream products and condensed milk or skim 
milk (either plain or sweetened) utilized for any purpose 
other than those specified in paragraphs (c) (1) and (4) of 
this section; and 


(3) Disposed of in bulk in the form of fluid milk products 
or in the form of cream or mixtures of cream and milk or 
skim milk to a commercial food processing establishment for 
use in the manufacture of bakery products, candy, meat 
products, prepared foods in hermetically sealed metal con- 
tainers, and prepared foods in dried or nonfluid form, all of 
which products are processed for general distribution to the 
public for consumption off the premises; and 


(c) Class III milk. Class III milk shall be all skim milk 
and butterfat: 


(1) Used to produce butter, butteroil, anhydrous butter- 
fat, condensed milk or condensed skim milk (either plain or 
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flavored) used to produce another Class III product in a pool 
plant or in a nonpool plant located within the marketing area, 
condensed buttermilk, cheese, except cottage cheese, steri- 
lized products in hermetically sealed all-metal containers, 
nonfat dry milk, dried whole milk, livestock feed and blends 
of dried milk products; 


(6) In shrinkage at each pool plant allocated pursuant to 
§ 1124.42 (b) (1) not to exceed the following: 


§ 1124.42 Shrinkage. 


The market administrator shall allocate shrinkage over a 
handler’s receipts at each of his pool plants as follows: 


(a) Compute the total shrinkage of skim milk and butter- 
fat, respectively, for each handler at each of his plants; and 


(b) If the pool plant has receipts of other source milk, 
shrinkage shall be prorated between; 


§ 1124.45 Computation of skim milk and butterfat in each 
class. 


For each month the market administrator shall correct for 
mathematical and other obvious errors, the reports of receipts 
and utilization submitted pursuant to § 1124.30 and shall com- 
pute the skim milk and butterfat in each class at all pool 
plants of such handler .... 


§ 1124.46 Allocation of skim milk and butterfat classified. 


After making the computations pursuant to § 1124.45, the 
market administrator shall determine each month the clas- 
sification of producer milk for each handler as follows: 


(a) Skim milk shall be allocated in the following man- 


(4) Subtract in the order specified below the pounds of 
skim milk in each of the following: 


(i) From Class II, other source milk received in the form 
of a Class II product, and 


(ii) From the remaining pounds of skim milk in each class 
in series beginning with Class III: 


(a) Other source milk in a form other than that of a fluid 
milk product or a Class II product; 
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(e) Receipts of reconstituted skim milk in filled milk from 
unregulated supply plants; 


§ 1124.88 Termination of Obligation. 


The provisions of this section shall apply to any obliga- 
tion under this order for the payment of money; 


(d) Any obligation on the part of the market adminis- 
trator to pay a handler any money which such handler claims 
to be due him under the terms of this order shall terminate 
2 years after the end of the month during which the skim 
milk and butterfat involved in the claim were received if an 
underpayment is claimed or 2 years after the end of the 
month during which the payment (including deduction or 
offset by the market administrator) was made by the handler 
if a refund on such payment is claimed, unless such handler, 
within the applicable period of time, files pursuant to section 
8c(15) (A) of the Act, a petition claiming such money. 


b. Effective February 1, 1972 
§ 1124.45 Computation of skim milk and butterfat. 


For each month the market administrator shall correct for 
mathematical and other obvious errors reports of receipts 
and utilization submitted pursuant to § 1124.30 and shall com- 
pute the skim milk and butterfat in each class at all pool 
plants of such handler ................. 


(b) If no fluid milk products to be allocated pursuant to 
§ 1124.46(a) (9) or (10) were received at any pool plant of 
a handler, the total pounds of skim milk and butterfat, re- 
spectively, in each class shall be computed for each pool plant 
of such handler and allocation pursuant to § 1124.46 and 
computation of obligation pursuant to § 1124.70 shall be 
made separately for each pool plant of the handler. 


§ 1124.46 Allocation of skim milk and butterfat classified. 


After making the computations pursuant to § 1124.45, the 
market administrator shall determine each month the clas- 
sification of producer milk for each handler as follows: 


(a) Skim milk shall be allocated in the following manner: 


(9) Subtract from the pounds of skim milk remaining in 
each class, pro rata to the total pounds of skim milk remain- 
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ing in each class, the pounds of skim milk in receipts of fluid 
milk products from unregulated supply plants that were not 
subtracted pursuant to subparagraphs (5) (vi) or (6) (i) 
or (ii) of this paragraph; 


(10) Subtract, beginning with Class III milk, from the 
pounds of skim milk remaining in each class the pounds of 
skim milk in receipts of fluid milk products in bulk from an 
other order plant, in excess in each case, of similar transfers 
to the same plant, that were not subtracted pursuant to sub- 
paragraph (6) (iii) of this paragraph pursuant to the fol- 
lowing procedure: 


(b) Butterfat shall be allocated in accordance with the 
procedure outlined for skim milk in paragraph (a) of this 
section; and 


(c) Combine the amounts of skim milk and butterfat de- 
termined pursuant to paragraphs (a) and (b) of this section 
into one total for each class and determine the weighted av- 
erage butterfat content of producer milk in each class. 


FINDINGS OF FACT? 


1. The Order, which regulates the handling of milk in the 
Oregon-Washington marketing area, was issued by the Assistant 
Secretary of Agriculture on November 24, 1969 (34 FR 18897), 
following notice and public procedures, and became fully effec- 
tive January 1, 1970. 


2. The petitioner, Carnation Company, is a fully regulated 
handler under the Order and operates two pool plants. One plant 
is located at Sunnyside, Washington (hereinafter called the 
Sunnyside Plant), and the other is located at Portland, Oregon 
(hereinafter called the Portland Plant). Each of the plants are 
divisions of the Carnation Company. 


3. Petitioner conducted a Class III operation at its Sunnyside 
plant in which it manufactured skim milk powder. One hundred 
forty-five thousand pounds of the powder manufactured at its 
Sunnyside plant was transferred by petitioner to its plant in Port- 
land. 


4. Petitioner utilized at its Portland plant 151,786 pounds of 
skim milk powder to manufacture Class II milk products. Peti- 


2. The findings concern the period in controversy, January 1, 1970 through January 31, 1972. 
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tioner also utilized powder in its Class II operations at the Sun- 
nyside plant. 


5. Petitioner filed separate reports of receipts and utilization 
of milk for its Portland and Sunnyside plants pursuant to Section 
1124.30. 


6. The Market Administrator on the basis of petitioner’s re- 
ports, and audits of petitioner’s records, determined the classi- 
fications of all milk utilized at each of petitioner’s pool plants pur- 
suant to Sections 1124.41 through 1124.44. 


7. Pursuant to Sections 1124.45 and 1124.46 the Market Ad- 
ministrator combined the receipts and utilizations of petitioner’s 
milk to arrive at a gross classification of all receipts and utili- 
zation, and allocated or assigned petitioner’s receipts to the com- 
bined utilizations of both plants to determine the classification of 
milk received by petitioner from producers. 


8. By virtue of such allocation on a “system basis” the milk 
powder received at the Portland plant was allocated to Class III 
utilization to the extent such utilization was available at the Sun- 
nyside plant. 


9. As a consequence of such system allocation, petitioner’s ob- 
ligation to the producer-settlement fund was $7,312.47 more than 
if the Market Administrator allocated petitioner’s milk receipts 
on a separate plant basis. 


CONCLUSIONS 


Upon review of the record evidence and the many contentions 
raised by the parties in this proceeding we must conclude that 
the market administrator’s interpretation and application of the 
Order provisions which are challenged here were neither arbi- 
trary nor capricious, and are in accordance with law. 


While we find merit in many of the contentions raised by the 
petitioner, our final analysis boils down to this: the market ad- 
ministrator’s application of the Order was in accordance with 
the language of the Order, and the Order was written in accord- 
ance with the intent expressed by the Assistant Secretary of Ag- 
riculture in his findings and conclusions issued on June 19, 1964 
(29 FR 9002, 9110, 9214), and on October 24, 1969 (34 FR 
17684). 


The Order was amended on February 1, 1972 to provide for 
separate plant allocations for multi-plant handlers who receive no 
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fluid milk products from unregulated supply plants and/or other 
order plants. The effect of the amendment was to accommodate 
petitioner’s mode of operations and to relieve petitioner of its ad- 
ditional costs to the producer-settlement fund resulting from the 
“systems basis” of allocation in effect prior to the amendment. 


However, the amendment does not affect the efficacy of ‘the 
earlier Order provisions or the Market Administrator’s appli- 
cation thereof. A change in a regulation as a result of experience 
or new developments does not alter the impact or validity of the 
regulation as it existed before the change. General Ice Cream 
Corp. v. Benson, 113 F. Supp. 107, 109 (N.D., N.Y., 1953), aff’d 
217 F.2d 646 (CA 2, 1954) ; Dairymen’s League Cooperative As- 
sociation v. Brannan, 173 F. 2d 57, 66 (CA 2, 1949), cert. denied, 
338 U.S. 825 (1949); In re Clover Leaf Dairy Co., et al., 16 AD 
286, 297. 


I 


Order Language Effective Prior to February 1972 
The Order classifies milk coming into the plant(s) of a pool 


handler on a monthly basis. When the handler receives milk or 
milk products from other sources in addition to receiving milk 
from producers, the identity with respect to source of the skim 
milk and butterfat leaving the plant(s) is indistinguishable. In 
order to classify and price the producer milk received at the 
plant(s) during the month, section 1124.45 provides that all re- 
ceipts are classified in accordance with all uses at the plant(s). 
Section 1126.46 of the order sets up a series of allocations or 
subtractions from overall classifications of milk used in the 
plant(s). The overall plant classifications remaining after these 
subtractions are the classifications attributed to the producer 
milk received during the month. 


In this case petitioner was a handler as defined in Section 1124.7 
of the Order “in his capacity as the operator of one or more pool 
plants”. Section 1124.45 directed the Market Administrator to 
combine the receipts and utilizations of milk at petitioner’s two 
plants for purposes of computing the gross classification of such 
milk. Next, Section 1124.46 directed the Market Administrator, 
after making the computation pursuant to Section 1124.45, to 
assign or allocate the total receipts at the two pool plants to the 
total class uses of the two pool plants to determine the classi- 
fication of producer milk. 
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In making the series of assignments per Section 1124.46 the 
Market Administrator allocated “other source milk in a form 
other than that of a fluid milk product or a Class II product” (i.e. 
powder) to the petitioner’s Class III utilization, to the extent 
such utilization was available at the petitioner’s plants. (Section 
1124.46 (a) (4)). 


Thus the allocation of powder (purchased by petitioner for 
manufacture of Class II products at the Portland plant) to Class 
III utilization, to the extent such utilization was available, at the 
Sunnyside plant was in accordance with the language of the Or- 
der. 


In short, the Market Administrator had no alternative but to 
follow the procedures required by the Order. 


Petitioner’s contention that the Market Administrator was in- 
consistent in allocating petitioner’s receipts and utilization on a 
plant system basis, while computing shrinkage on an individual 
plant basis is answered by a reading of Section 1124.42 of the 
Order. 


Section 1124.42 reads in part as follows: 


“the Market Administrator shall allocate shrinkage over a 
handlers receipts at each of his pool plants a 


Petitioner argues that the Market Administrator could have 
combined the receipts and utilizations of the two plants on a 
simple mathematical basis.* Thus petitioner reasons that its total 
obligation should be 4 if the obligation of each plant was 2. 


The two methods of combining the receipts and utilizations 
(simple mathematical basis vs. the system basis) can be illus- 
trated in a simple manner. First, assume the existence of two 
pool plants operated by the same handler, Plants A and B. Next, 
assume Plant A receives 80 units of fluid milk from producers, 
and receives powder whose fluid equivalent is 20 units. Its uti- 
lization in Class I is 60 units, and Class II is 40 units. 


Plant B receives 100 units of fluid milk from producers and 
its utilization is: Class I - 40 units, Class II - 30 units, and Class 
III 30 units. 


3. If there are alternatives to the Order as framed, we are persuaded, as argued on behalf of 

the Secretary, that the wisdom of his choice of the alternatives is not cognizable in this 
proceeding. Only the legality of his choice is in issue here. The fact that regulation may 
be achieved that is equally as efficacious for the purpose of the Act with less expense to 
{the handler} does not render illegal tlhe application of the Order to [the handler]. Lewes 
Dairy Inc., et. al. v. Freeman, 401 F2d 308, 319 (CA 38, 1968), cert. den. 394 U.S. 929. 
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Plant A Plant B Total 


Utilization Allocation Allocation Utilization Allocation 
(units) (units) (units) (units) Per 
Mathematical 
Basis (Units) 
Class I 60 40 
60 producer 40 producer 100 producer 
milk 
Class II 30 
20 producer 80 producer 50 producer 
milk 
20 powder 20 powder 
Class III 30 80 producer 30 producer 
milk 
Allocation on the system basis, using the same units of receipts 
and utilizations would result in the following: 


Plant A and B 
Combined Utilization Combined Allocation 
(units) (units) 
Class I 100 100 producer 
Class II 70 70 producer 


Class III 30 10 producer 
20 powder 
Thus the 20 units of powder are allocated to Class II via the 
“mathematical basis” and to Class III under the “system basis.” 


One might compare these two concepts to a mixture and a com- 
pound, or tenancy in common and tenancy by the entirety. The 
system basis is not invalid because the total classification of re- 
ceipts at both plants is different than such total would be using 
simple addition. Nor is it invalid because the petitioner, for in- 
ternal accounting purposes, is unable to determine to its satis- 
faction the Portland plant’s share of the additional cost, by sub- 


tracting a separate Sunnyside allocation from the combined al- 
location. 


As demonstrated earlier, the language of the Order which re- 
quired the Market Administrator to compute “the skim milk and 
butterfat in each class at all pool plants of such handler” in- 
tended more than a simple addition of receipts at the two plants. 
The language of the Order when interpreted in the light of the 
Assistant Secretary’s findings and conclusions in his final deci- 
sions, which we consider later, clearly intended the application 
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of Sections 1124.45 and 1124.46 as construed by the Market Ad- 
ministrator. 


Petitioner’s assertions that the “effect of the combined billing 
by the Market Administrator in these circumstances was to im- 
pose a substantial penalty on the Portland plant,” is misplaced. 
The Market Administrator’s billing was to petitioner, the multi- 
plant handler and not to any single plant. It is the petitioner, 
who for internal management purposes seeks to allocate its over- 
all costs to the individual plants. 


Sections 1124.45 and 1124.46 clearly demonstrate that the 
market administrator must look to petitioner’s total operation as 
a “handler” and not at petitioner’s individual plant operations. 
The Secretary used the term “handler” in Sections 1124.45 and 
1124.46, rather than the term “plant.” It is the “handler” who 
owes the obligation to the producer-settlement fund, whose pro- 
ducer milk is to be classified under Section 1124.46 and for whom 
the market administrator computes the skim milk and butterfat 
in each class under Section 1124.45. 


Petitioner also asks us to compare Sections 1125.45 of the 
Puget Sound Order with Section 1124.45 of the Order in con- 
troversy. The Puget Sound Order contains the language: 


For each month the market administrator shall 
compute the total pounds of skim milk and butterfat in each 
class 


(a) If any other source milk not subject to allocation at such 

plant pursuant to § 1125.46 (a) (2) through (4) was received 

at any pool plant of a handler, there will be computed for 

such handler the total pounds of skim milk and butterfat, 

respectively in each class at all of his pool plants, com- 

bined 

(b) 

(c) 

The language of section 1124.45 of the Oregon-Washington 
Order reads: 


For each month the market administrator shall 


compute the skim milk and butterfat in each class at all pool 
plants of such handler 


The language of Section 1125.45 is structured differently than 
that of the Oregon-Washington Order. It contains an initial para- 
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graph and three subparagraphs. Subparagraphs (a) and (b) de- 
scribe in detail those instances where the market administrator, 
will or will not, compute a handler’s combined gross utilization. 


On the other hand Section 1124.45 of the Order effective prior 
to February 1972 contained one paragraph, and included no con- 
ditions precedent to the market administrator action. The section 
stated flatly “shall compute the skim milk and butterfat in each 
class at all pool plants of such handler 


From a side-by-side view of the language of the two Orders it 
is difficult to see how one might compare the two and argue that 
the absence of the word “combined” in section 1124.45 affects the 
market administrator’s interpretation of the Order. The language 
of section 1124.45 is clear, not ambiguous and needs no further 
clarification as the word “combined” might provide. 


Such comparison of order language really is of little signifi- 
cance in resolving the matters here in controversy. The market 
administrator of Order No. 124 derives his authority to admin- 
ister the Order solely from the provisions of Order 124. Our 
search for authority (or its absence) in review of the market ad- 
ministrator’s action must be within the framework of Order No. 
124. It makes little difference that another milk order contains 
similar or more explicit language. 


II 


Down Allocation 


Petitioner levels a broadside attack upon the allocation pro- 
visions of the Order. It alleges a lack of notice of the “‘penalties” 
which were imposed and contends that no rational basis exists 
and “no valid purpose served by the enforcement of down allo- 
cation provisions, and that this makes the imposition of the pen- 
alty invalid.” Petitioner contends further that “the imposition of 
the penalty violates Section 608c(5) (A) of the Act which guar- 
antees “uniform prices to all handlers” in that Carnation has 
been required solely by virtue of the interpretation given by the 
Market Administrator to pay higher prices than those required 
from competing single plant handlers in the Portland market with 
the same volume and/or proportion of use in each class.” [brief 
pp. 2-3] 


Petitioner argues that it is entitled to a Class II credit on the 
powder used at the Portland plant to manufacture Class II prod- 
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ucts. Petitioner maintains that it is entitled to the Class II credit 
even in those instances where Class III powder was manufactured 


from producer milk in the Sunnyside plant, and thereafter shipped 
to the Portland plant for Class II uses. 


Frankly we fail to see how petitioner can complain of the Class 
III credit for the powder it used, when powder is a Class III 
surplus product under the Order.‘ 


In regard to petitioner’s comparison of its operations with that 
of a single plant handler one might conjure any number of situa- 
tions where one handler’s obligations differ from those of an- 
other, and the situations need not be limited to a comparison of 
single and multi-plant operators. In all such cases the obligations 
differ because the utilizations and the handlers’ modes of opera- 
tions are not uniform. The lack of uniformity can not be at- 
tributed to the Order language. 


Section 1124.46(a) (4), for example, uniformly provides for 
the assignment of powder “in series beginning with Class IIT’. 
Where one handler has Class III utilization at his plant(s) his 
receipts of powder will be so assigned to the extent such utili- 
zation is available. The powder receipts of the handler with no 
Class III utilization will be assigned insofar as possible to Class 
II. We might even stretch the point and add the handler with no 
Class II or III utilization, who receives powder which is identical 
to that purchased by the handler with the Class II and III utili- 
zations. Such handler might complain of the reclassification 
charge on such identical powder when used for Class I purposes. 


Thus we fail to see merit in comparing different handler op- 
erations to show a lack of uniformity in the allocation provisions 
of the Order, where the obligations differ among handlers, not 
because of the Order provisions, but because of the varying ac- 
tivities of the handlers. 


The system of allocating a handler’s receipts to his utilizations 
of milk has been an integral part of the milk order program for 
many years and its validity has been tested in various ways. 


In 1946 the Court of Appeals for the Eighth Circuit upheld 
the validity of the allocation provision of the St. Louis Order in 


4. One might argue that Portland's use of powder could provide a price advantage to 
petitioner over handlers using producer milk for Class II, absent the contested allocation 
provision. 
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Bailey Farm Dairy Company, et al. v. Anderson, 157 F. 2d 87, 
cert. den. 329 U.S. 788. 


“It is to be borne in mind that the classification requirement 
in 7 U.S.C.A. § 608c (5)(A) has reference to producers’ 
milk, so that the question under this provision is merely 
whether the allocation formula compels a handler to pay for 
producers’ milk on other than a form-of-use or purpose-of- 
use classification basis. Two classes of use, Class I and Class 
II, have properly been established by the order for classi- 
fication purposes. - - - The Order does not compel a handler 
to pay producers for any greater utilization of milk than he 
makes in the particular class. The allocation formula there- 
fore does not reach outside the established classes or beyond 
the handler’s utilization in them. The operative effect of the 
formula has heretofore been explained. Its technical aspect 
in the order is simply that of a device for arriving at the clas- 
sification of producers’ milk, where the situation is compli- 
cated by the factor of the handler’s use of outside milk. Un- 
der the admitted practice of a handler commingling all his 
approved milk, some method of allocation for classification 
purposes would in any event be necessary on his part.” [at 
page 94] 


ese eee ek E SR 


“We think such an allocation to available use is an authorized 
use-of-milk classification for price-formula purposes under 
the statute. It is the handler’s actual utilization of milk that 
controls the operation of the formula. The term “use” or 
“used” in 7 U.S.C.A. § 608c (5) (A) is not required to be 
read as one of literalness or consumptive ultimacy, but it is 
entitled to be given a practical regulatory significance in re- 
lation to handler’s processes and the effect of their mode of 
doing business upon the market problem.” [at page 94] 


ese eee EE 


“The argument that the allocation formula is so arbitrary 
and capricious as to constitute a violation of due process 
under the Fifth Amendment would also seem to be without 
merit. The formula bears a direct and we think reasonable 
relation to the accomplishment of a valid legislative purpose 
- the improvement of market prices for producers’ milk. In- 
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sofar as discrimination may be relied upon as an element of 
arbitrariness for due-process purposes, there is here no 
discrimination in a legal sense between handlers, for the 
formula treats all in the same class alike.” [at pages 96, 97] 


While it might be argued that the Court’s interpretation of the 
Act in the Bailey Farm case conflicts with an interpretation of 
the Act by the Supreme Court in Lehigh Valley Cooperative 
Farmers, Inc., et. al., v. United States, 370 U.S. 76 (1962), par- 
ticularly with reference to Section 608c (5) (G), we are not aware 
of any application of that section of the Act to the matter pres- 
ently considered. 


We are not concerned here with compensatory payments im- 
posed upon fluid milk sold in the marketing area by non-pool 
plants. Petitioner in this case is a fully regulated handler under 
the Order, and the allocation of powder to Class III utilization, 
does not require a compensatory payment, and is not comparable 
to the factual situation in Lehigh. We think the conclusions ex- 
pressed by the Court of Appeals in the Lewes decision, supra, at 
401 F 2d pages 313-314, in rejecting the application of the Lehigh 
decision to a fully regulated handler is germane to the consid- 
erations here. 


Even after the decision in Lehigh the application of the allo- 
cation provisions was also in issue in cases involving the reclassi- 
fication to Class I of reconstituted skim milk made from milk 
powder and disposed of in the form of a fluid milk product. In re 
Mills Dairy Products, 25 AD 1307, aff’d Mills v. Freeman, 294 F. 
Supp 119 (D. Md 1968) ; Jn re Lyles Dairy Products 23 AD 1441. 


Likewise the Judicial Officer had occasion to pass upon the va- 
lidity of a “down allocation” procedure in Jn re M. H. Laipson & 
Company, 22 AD 1194. There the petitioner complained about in- 
direct or hidden charges imposed by Order provisions which as- 
signed to Class I receipts from producer-handlers after prior as- 
signment of pool milk to Class I. Petitioners argued that the al- 
location of these receipts to Class II usage in its plant resulted 
in the allocation of a like amount of producer milk to Class I for 
which it had to pay the full Class I price. 


Finally we find no merit in petitioner’s contention about lack 
of notice. There was notice in the Federal Register, public partici- 
pation and procedures thereon, a recommended and final deci- 
sion, and even a trial run period in December 1969 in which 
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handlers, including petitioner, had an opportunity to acquaint 
themselves fully with the Order provisions. 


III 


Findings and Conclusions of the Assistant Secretary 
of Agriculture ® 


We turn now to what we believe to be petitioner’s ‘most impres- 
sive argument, i.e. the validity of the combined method of allo- 
cating petitioner’s receipts in the light of the decisions of the As- 
sistant Secretary. 


It is petitioner’s point of view that the Assistant Secretary’s 
decision issued in June 1964 “solely concerned ‘outside’ milk’, 
that the “concern has always been with milk ‘external’ to that 
Order’, and that “as to internal milk used by a multiple plant 
handler at his separate plant locations in a normal business way, 
as was done at Sunnside and Portland, it has never been the in- 
tent to impede or penalize these normal operations”. (Exhibit 
P-6, letter of December 16, 1971). 


A review of the 1969 decision of the Assistant Secretary of 
Agriculture which preceded the issuance of the Order and adopted 
the findings and conclusions of the June 1964 decision (34 F.R. 
17684, at pages 17696-17697, and 29 F.R. 9213, at pages 9220 
and 9222) clearly establishes the Assistant Secretary’s intent to 
include the contested provisions relating to the system basis of 
allocating a handler’s receipts, and thereby confirms the market 
administrator’s interpretation and application of sections 1124.45 
and 1124.46. 


It would also appear from a reading of findings and conclusions 
of the June 1964 decision that a primary reason for the inclusion 
of the combined plant allocation provisions is the orderly inte- 
gration of receipts of fluid milk from unregulated sources and/or 
from other order plants with local producer receipts. However we 
are not convinced that this was the sole reason. 


At page 9215 of the 1964 decision the Assistant Secretary re- 
lates his findings to all orders under consideration whether their 
surplus uses of milk are divided into one or more classes. 


5. The decisions of the Assistant Secretary of Agriculture which were officially noticed 
during the course,of this hearing are reproduced in part in the Appendix to this decision. 
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At pages 9221 and 9222 there appear findings and conclusions 
relating to the classification of milk which “by its very nature 
must be treated as surplus when received at market pool plants 
regulated by a Federal order and, therefore, must be assigned a 
surplus value.” One such surplus classification of milk is a receipt 
from a producer-handler, defined as such by the local or by an- 
other order. Another surplus category considered was reconsti- 
tuted milk (“the result of combining nonfat dry milk 
with water”) whose source might be local producer milk. The 
third surplus category discussed was milk of manufacturing 
grade from any source. 


We note too that in the course of his findings on surplus milk 
the Assistant Secretary defended his consideration of milk clas- 
sification as being within the scope of the hearing notice (29 F.R. 
at page 9222). 


These considerations by the Assistant Secretary in the 1964 de- 
cision support the respondent’s position which is expressed in 
petitioner’ exhibit 6 (letter of April 21, 1972). 


“Primary consideration was given in the 1964 decision to 
treatment of unregulated receipts in fluid form. However, 
the decision was specific in that other sources of unregulated 
fluid milk products available to handlers fully regulated by 
an order included nonfluid products such as nonfat dry milk, 
condensed milk or skim milk or butter used to reconstitute 
fluid milk products. Thus, the conclusion that the general 
reasons for combining the reports for allocation purposes can 
be used whether the unregulated receipts are fluid or non- 
fluid.” 


The Assistant Secretary’s decision of October 24, 1969 which 
preceded the issuance of the Order “adopted in its entirety” the 
findings and conclusions of the June 1964 decision (34 F.R. at 
pages 17696 - 17697). The later decision found the prior decision 
applicable with respect to: 


the system of allocating a handlers’ receipts over his total 
utilization ; 


the method of treating reconstituted products; and 


the treatment of receipts from producer handlers. 


The decision also contained findings relating to performance 
standards for pooling a handler’s distributing plants on a system 
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basis (page 17690), the handler definition (page 17691), other 
source milk, allocation and classification of milk (page 17693) 
and shrinkage on a plant basis (page 17695). 


Consideration of these many factors in the 1969 decision, like- 
wise leads one to the conclusion that the purpose for including 
in the Order a combined allocation system was not solely to ac- 
commodate the receipts of “external” fluid milk. 


Even if one were to assume that the Assistant Secretary’s sole 
purpose for including the system allocation provision was to deal 
with unregulated or other order fluid milk utilized in the local 
market, it is doubtful that petitioner’s attack on the Order pro- 
vision would be fatal. While it might be argued that the Assistant 
Secretary did not contemplate a factual situation such as the one 
at issue when he promulgated the contested provision, sections 
1124.45 and 1124.46 were nevertheless duly promulgated and are 
supported by the Assistant Secretary’s findings and conclusions. 
By virtue of its operations petitioner was subject to the full im- 
pact of such provision whether or not the initial intent of the 
Assistant Secretary in issuing the provision encompassed peti- 
tioner’s precise operations. 


But if Congress has made a choice of language which fairly 
brings a given situation within a statute, it is unimportant 
that the particular application may not have been contem- 
plated by the legislators. Barr v. U.S., 324 U.S. 83, 90. 
(1944). 


The fact that at the time of the passage of the Act, pass- 
ports were not customarily used by citizens to assure easy 
reentry is brought forward by petitioner to support the argu- 
ment that Congress did not intend to punish uses such as 
the one charged here. There is nothing in the legislative 
history to indicate that Congress considered the question of 
use by returning citizens. Old crimes, however, may be com- 
mitted under new conditions. Old laws apply to changed sit- 
uations. The reach of the act is not sustained or opposed by 
the fact that it is sought to bring new situations under its 
terms. While a statute speaks from its enactment, even a 
criminal statute embraces everything which subsequently 
falls within its scope. The use here charged under these 
tests was clearly within the scope of the act. The purpose of 
this act was to punish the use of passports obtained by false 
statements. Browder v. U.S., 312 U.S. 335, 339-340 (1940). 
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Petitioner alleges in its petition that “it is most difficult to find 
any support at all in the promulgation hearing record to justify 
the market administrator’s method of combined allocations.” 


Petitioner’s contentions with respect to the hearing record are 
similar to those concerning the Assistant Secretary’s findings and 
conclusions. Petitioner does not per se challenge the adequacy of 
either the record or the decisions. Instead it contends that the 
effects of such regulation upon its individual handler operations, 
were not considered, either in the record or in the decision. 


In the final analysis however, the effects complained of were 
caused primarily by petitioner’s methods of handling milk rather 
than by the provisions of the Order. In other words the down 
allocation of the powder received at the Portland plant was 
caused by the Class III utilization of milk at Petitioner’s Sunny- 
side plant. If there were no Class III utilization by petitioner 
there would be no down allocation. The Order provisions are 
consistent, their application is uniform, and their effects are de- 
pendent upon a handler’s mode of operation and utilization of 
milk. To require the testimony of a proponent at a milk hearing 
or a decision by the Secretary to contemplate and catergorize each 
and every effect an Order provision might have upon each han- 
dler’s future mode of operation, would require some form of au- 
gury rather than expertise. This of course is an extreme position 
which is not required as a matter of law. 


“After all, the Secretary must look at the area with a wide 
and comprehensive perspective. He has before him the entire 
output of milk in the area, and he must search for the best 
ways and means for it disposition. Aware of the annual con- 
sumption and distribution of fluid milk, he must arrange to 
channel] the residue into outlets the most advantageous to the 
producer and consumer. He fashions his order accordingly. 
Of course, there may be some resultant damage to a han- 
dler or producer in the enforcement of the Act but this lack 
of perfection does not destroy the validity of the Order. The 
constitutionality of the Act is no longer questionable. United 
States v. Rock Royal Co-op supra, 307 U.S. 533, 568-81. Ab- 
solute equality is not demanded to sustain the operation of 
the Order. If the Secretary cannot “produce complete equal- 
ity, for the variables are too numerous”, he “fulfills his role 
when he makes a reasoned Order.” U. S. v. Mills, 315 F 2d 
828, 838 (CA 4, 1963) cert. den. 375 U.S. 819. 
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IV 
Termination of Obligation 


While the foregoing appears to dispose of the many contentions 
raised by petitioner, it is merely an initial or recommended de- 
cision, subject to further review. For this reason we would add 
that the application of the two year termination of obligations 
provisions, contained in all Federal Orders, has been upheld re- 
peatedly by the Courts and the Judicial Officer. We believe that 
the provision is equally applicable here to petitioner’s claim for 
a refund. In re Adamson Dairy, 24 AD 749, 753-754 (1965) ; Law- 
son Milk Co. v. Freeman, 358 F 2d 647, 649-650 (CA 6, 1966). 


ORDER 


For the reasons stated herein the relief requested by petitioner 
is denied and the petition is dismissed. 


APPENDIX 


Decisions of the Assistant Secretary of Agriculture 


I 


Portions of the decision of the Assistant Secretary of Agri- 
culture (issued October 24, 1969, 34 FR 17684) which preceded 
the issuance of the Order are as follows: 


In the case of a handler operating more than one distribut- 
ing plant, it should be provided that the combined receipts 
and Class I disposition of all such plants may be used as the 
basis for meeting the minimum 30-percent requirement. This 
was requested to permit more efficient utilization of plant 
facilities. To prevent inclusion in the market-wide pool of a 
plant whose primary association is with another market, 
however, it is necessary that each plant in such a system 
continue to meet the requirement that at least 15 percent of 
its total Grade A receipts be route disposition within the mar- 
keting area during the month. 

at page 17690 


*e eR KER HE K * 


Handler definition. The main impact of regulation under an 
order is on handlers. As herein provided, the “handler” defi- 
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nition includes (a) any person (including a cooperative as- 
sociation) in his capacity as the operator of one or more pool 
plants; (b) a person operating a partially regulated dis- 
tributing plant; (c) a cooperative association with respect to 
producer milk diverted from a pool distributing plant to a 
nonpoo! plant for its account; (d) a cooperative association 
with respect to its member producers’ milk delivered in a 
tank truck owned, operated by, or under contract to the as- 
sociation from the farm to a pool plant of another handler; 
(e) a person in his capacity as the operator of another order 
plant; (f) a producer handler; and (g) any person in his 
capacity as the operator of an exempt plant. 


Designating as handlers the operators of the various types 
of plants that may be associated with the market is necessary 
so that the market administrator may require of them the 
reports to determine the regulatory status of the plants and 
the extent of their obligations to the producer-settlement 
fund. 

at page 17691 


*e eRe HHH KH * 


Other source milk definition. A definition of “other source 
milk” is necessary to facilitate fhe application of the order 
to the various categories of receipts at a regulated plant. 


Other source milk should include all skim milk and butter- 
fat contained in or represented by (a) fluid milk products 
utilized by the handler in his operation except producer milk, 
fluid milk products received from pool plants, and fluid milk 
products in inventory at the beginning of the month, (b) all 
manufactured dairy products from any source (including 
those produced at the plant) which are reprocessed or con- 
verted into another product during the month, and (c) any 
disappearance of products other than fluid milk products 
which are not otherwise accounted for under the order. 


b. Classification and allocation of milk. 


A classified use plan should be established to insure that all 
milk and milk products handled by handlers fully or partially 
regulated under the order are fully accounted for according 
to the various uses in such handlers’ plants. Milk is disposed 
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of in the market in a wide variety of forms, representing 
different proportions of butterfat and skim milk components 
of milk. These proportions may be greatly changed from the 
proportions of butterfat and skim milk in the milk as first 
received, Accounting for milk and milk products on a skim 
milk and butterfat basis is the most appropriate means of 
securing complete accounting on all milk and milk products 
involved in the market transactions. 

This accounting system, common in Federal orders, will 
insure uniformity in application of the classification and 
pricing provisions of the order to handlers. 


Fluid milk product. A definition of “fluid milk product” is 
provided in the order. 


“Fluid milk product” means the skim milk and butterfat 
contained in milk, skim milk, buttermilk, flavored milk and 
milk drinks, mixtures of cream and milk such as “half and 
half,” concentrated milk and filled milk. Except as specifically 
noted below, the term includes these products in either fluid 


or frozen form and regardless of whether additional nonfat 
milk solids have been added. 


(b) Classification of milk. Milk and milk products re- 
ceived by handlers should be classified on the basis of skim 
milk and butterfat according to the form in which, or the 


purpose for which, such skim milk and butterfat were used 
or disposed of, as Class I, Class II, or Class III milk. 


Milk is received by handlers directly from dairy farmers, 
from other handlers, and from other sources. Milk from all 
these sources may be commingled in the handler’s plant. It 
is also necessary, therefore, to have a plan for allocating the 
uses of milk to each source of supply in order to afford a 
means to establish the classification of producer milk and to 
apply class prices thereto. 


at page 17693 


*e eee eH HE 


Waste and loss of skim milk and butterfat experienced in 
plant operations are referred to as “shrinkage.” Since 
shrinkage represents disappearance of milk for which the 
handler must account, but for which no direct return is real- 
ized, it should be considered as Class III milk to the extent 
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that the amount is reasonable and is not the result of incom- 
plete or faulty records. 


The maximum shrinkage allowance in Class III at each 
pool plant should be 2 percent of producer milk 


at page 17695 


ses &e eee ee 


Allocation. Because the value of producer milk is based on 
its classification, the order must prescribe an assignment of 
receipts from all sources during the month to establish such 
classification. 


The system of allocating handlers’ receipts to the various 
classes should be basically the same as that adopted in the 
decision issued June 19, 1964, for 76 milk orders integrating 
into each order’s regulatory plan, milk which is not subject 
to classified pricing under any order and receipts at pool 
plants from other order plants. Official notice was taken of 
that decision (29 F.R. 9110) at the hearing. Such decision 
provides a procedure for allocating over a handler’s total 
utilization his receipts from all nonpool sources, and for 


making payment into the producer-settlement fund on un- 
regulated milk allocated to Class I. 


Producers testified that the method adopted as a result of 
the June 19, 1964 decision, is appropriate in this area and is 
needed to coordinate this regulation in the treatment of un- 
regulated milk and other order milk with other Federal orders. 


The aforesaid decision sets forth also the standards for 
dealing with unregulated milk under Federal orders and the 
system of allocation included in all orders. It describes the 
appropriate treatment of other order milk received at pool 
plants so as to coordinate the applicable regulations on all 
movements of milk between Federal order markets. No testi- 
mony was offered in opposition to the incorporation of the 
same provisions in this order. 


The findings and conclusions of the aforesaid decision are 
equally applicable in the proposed marketing area under cur- 
rent conditions and, accordingly, are adopted in their en- 
tirety as if set forth in full herein, subject to the modifica- 
tions set forth below. 
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The allocation provisions specifically provide for treating 
filled milk which has been reconstituted from nonfat dry 
milk in the same manner as any other fluid milk product 
which has been so reconstituted. 


The problems of proper classification and charge for use 
of nonfat dry milk to produce products for Class I disposition 
was specifically dealt with in the decision of June 19, 1964, 
referred to above. The method of treating reconstituted prod- 
ucts described in that decision is appropriately applicable to 
reconstituted skim milk used in filled milk. 


Skim milk and butterfat received in the form of Class II 
products should be allocated directly to Class II products dis- 
posed of from the plant even though they may be reprocessed 
as in the case of creaming cottage cheese curd or freezing ice 
cream. Such products are already in processed form when 
received and are intended only for use in the same category 
of products. 


The allocation provisions should specify that any receipts 
from a producer-handler be allocated to the Class III utili- 
zation of the purchasing handler. The reasons for this pro- 
vision are discussed above in conjunction with the definition 
of producer-handler. 

at pages 17696 - 17697 


II 


The decision of the Assistant Secretary of Agriculture, issued 
June 19, 1964 (29 F.R. 9002, 9110, 9214) reads in part as follows: 


“Late in November 1962 opportunity was afforded all parties 
interested in any of the 76 milk orders to submit proposals 
with respect to the subject of this hearing. Since the prob- 
lem of reappraising order provisions in light of the Lehigh 
decision related to all Federal milk orders, a regional hear- 
ing was scheduled to provide opportunity for simultaneous 
consideration of this problem affecting a substantial number 
of orders. Proposals relating to one or more of the 25 milk 
orders listed above were received from 62 parties (33 pro- 
prietary handlers, 23 cooperative associations or federations 
of such associations, two trade associations, and 4 State 
agencies). To expedite the hearing the specific proposals re- 
ceived were summarized, for purposes of the hearing notice, 
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into major categories, each of which related to a general 
type of transaction involving milk not subject to full regu- 
lation under the order to be amended. 


The hearing dealt generally with two broad subjects: (1) 
The treatment to be accorded unregulated milk distributed in 
a regulated market or received at a regulated plant from a 
plant not regulated by any Federal milk order, and (2) the 
treatment of milk distributed in a federally-regulated market 
or received at a federally-regulated plant from a plant sub- 
ject to another Federal order. These two categories are con- 
sidered respectively in sections I and II of this decision. Sec- 
tion III discusses incidental and necessary changes in order 
provisions related to order revisions based upon the findings 
and conclusions in sections I and II. 

at pages 9214-9215 


x*e eke EH E 


In most of the milk orders under consideration two classes 
of use are established. Class I milk usually means milk used 
for beverage or other fluid consumption which meets the in- 
spection requirements of appropriate health authorities 


(fluid milk products). Class II milk then includes all milk 
used in manufacturing (surplus) uses. In some orders sur- 
plus uses are divided into two or more classes. A higher 
minimum price is established for Class I milk than for milk 
used in a manufacturing class. For purposes of these findings 
a two-class system will be assumed. 


at page 9215 


*e eek HKEHEK Ee 


It is provided that in assigning unregulated bulk milk for 
purposes of classification, the overall utilization of the 
handler at all of his plants regulated under the order (rather 
than the utilization at a single plant) should be used. This 
is necessary for the same reasons as are set forth later in 
this decision with respect to receipts of milk from plants 
regulated by other orders. 

at page 9220 
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ese ee kee EH 


(c) Producer-handler surplus, reconstituted milk, non- 
Grade A milk. Certain milk by its very nature must be 
treated as surplus when received at market pool plants 
regulated by a Federal order and, therefore, must be as- 
signed a surplus value. One such source is milk received 
at a regulated plant, in either bulk or packaged form, 
from a producer-handler (under any Federal order). An- 
other source is milk produced by the reconstitution to 
fluid form of manufactured dairy products, such as fluid 
skim milk made by the addition of water to nonfat dry milk. 
Still another source is milk of manufacturing grade (non- 
Grade A milk) which is not eligible for disposition for fluid 
consumption in the market. As to milk from these sources, 
a payment into the producer-settlement fund at the difference 
between the Class I and surplus prices must be required of 
the receiving handler when such milk is allocated to Class I, 
following “down-allocation” to the extent it can be absorbed 
in lower-priced uses. 

at page 9221 


ese eee E * 


A surplus value likewise is properly assigned to reconsti- 
tuted milk (for instance, the result of combining nonfat dry 
milk or condensed milk with water). The products used in 
such reconstitution process are made from milk which al- 
ways carries a manufacturing, or surplus, value. Producer 
milk used to produce such products is priced as surplus un- 
der each of these Federal orders. Since the milk used to pro- 
duce these products is originally priced as surplus milk, pay- 
ment into the producer-settlement fund at the difference be- 
tween the Class I and surplus price is necessary to insure 
competitive equity with producer milk when reconstituted 
milk is used in Class I. No recognition should be given to 
processing costs involved in the manufacture of the products 
derived from unregulated milk and used in reconstitution, 
since similar costs are incurred in processing producer milk 
into such products. 

at pages 9221 and 9222 
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One witness at the hearing opposed any change in classi- 
fication of such products on the ground that classification of 
milk was not an issue raised by the hearing notice. The no- 
tice of hearing stated, however, that “Whether or not the 
specific proposals listed herein so specify, the consideration 
hereof may involve order provisions covering **** “assign- 
ment of various types of receipts to classified utiliza- 
tien ©9°9”, 

at page 9222 


*e ee HEE ee 


Milk of manufacturing grade is not usually eligible for 
fluid (Class I) uses under the requirements of the health 
authorities in the respective markets. In certain dual-pur- 
pose plants, however, such milk could find its way into Class 
I in the regulated plant. The appropriate value which at- 
taches to such milk is the surplus price because such price 
accurately reflects its value as manufacturing milk only. The 
manufacturing value is the price which processors pay for 
this grade of milk. Receipts at a market pool plant of manu- 
facturing grade milk, therefore, should be assigned first to 
use in the surplus class. But should any manufacturing grade 
milk be assigned to Class I, a payment into the producer- 
settlement fund at the difference between the Class I and 
surplus prices likewise would be necessary to remove the 
competitive advantage this milk would have in relation to 
producer milk. ... 

at page 9222 


ese ee eH HR E 


Most often milk will be imported by a handler who op- 
erates a single plant. In such cases the milk would be as- 
signed to the particular plant’s utilization within the limits 
described above. In some instances, however, the milk may 
be received at the bottling plant of a multiple-plant handler. 
Class I utilization at such plant is likely to be higher than 
the average Class I utilization at all his regulated plants. It 
is possible that the handler would have supplies at his other 
regulated plants which would be in lower-priced uses than 
milk brought in from other regulated markets. If the milk 
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imported by a multiple-plant handler is assigned only to the 
receiving plant’s utilization, such assignment could reduce 
the handler’s percentage of producer milk in Class I in his 
system to a greater extent than if assignment were applied 
over the whole system. 


Assigning the bulk receipts from other order plants to the 
handler’s system utilization will prevent a handler with more 
than one plant from discriminating against either his own 
producers or those supplying the other Federal order market 
by importing milk not serving a bona fide need for Class I use 
ducers or those supplying the other Federal order market by 
importing milk not serving a bona fide need for Class I use. 
It should be provided, therefore, that assignments of inter- 
order bulk milk should be made over all utilization of milk 
at all the handler’s regulated plants in the receiving market. 
Handler-wide assignment is provided at the present time in 
a majority of these orders. In other orders allocation is on a 
plant-by-plant basis. As to the latter orders, provision is 
made herein that the allocation of bulk receipts from other 
orders at a plant shall be on a system basis, irrespective of 
individual-plant accounting for other purposes of the particu- 
lar order. 

at page 9225 


ese eek KKK HE K 


The provisions adopted herein for the allocation of other 
order bulk receipts are those which should, as between local 
producers and other order producers provide shares in Class I 
and surplus sales which satisfy the record evidence and the 
exceptions received. The provisions will carry out the intent 
of the Act and will most effectively comport with the supply- 
demand pricing standards of the statute. They are also 
equitable relative to the interests of local producers and 
other order market producers. On the basis of the evidence 
available it does not appear that the provisions will either 
encourage or discourage unduly the movement of milk be- 
tween markets. However, if experience shows that the pro- 
visions are not working in the interest of orderly marketing, 
or if uneconomic movements of milk between markets de- 
velop, hearing procedure would be available to reappraise the 
order provisions to rectify the conditions leading to such dis- 
orderly marketing or uneconomic movements. 

at page 9226 





CARNATION COMPANY 
Cite as 32 A.D. 1068 


Ill 


The decision of the Assistant Secretary of Agriculture (issued 
November 11, 1971, 36 F.R. 21 819) which preceded the Order 
as amended, effective February 1, 1972, reads in pertinent part 
as follows: 


8. Miscellaneous changes-(a) Handler operating two or 
more pool plants. Under certain conditions, the operation of 
each plant of a handler operating two or more pool plants 
should be considered separately in determining the classifi- 
cation of his producer milk receipts during the month. 


At the present time, such a handler’s classification of pro- 
ducer milk, and his net pool obligation, are calculated on the 
basis of the combined operation of his pool plants. 


A handler operating two pool distributing plants proposed 
that each plant be considered as a separate unit for purposes 
of determining his net pool obligation. The handler, a corpo- 
ration which operates two plants as separate entities, claims 
that combining the operations in the filing of monthly reports 
to the market administrator, as presently required, unneces- 
sarily complicates the ascertainment of the obligation for 
producer milk allocable to each plant. 


If a handler operating two or more pool plants receives 
during the month fluid milk products from either an unregu- 
lated supply plant or another order plant that is allocated to 
Class I, the handler’s net pool obligation should continue to 
be computed on the basis of combining the operations of his 
plants. Otherwise, such a multiple plant operator could ex- 
ploit the pool by allocating receipts from unregulated supply 
plants and other order plants to his plant with the highest 
Class I utilization, and thereby reduce the Class I that would 
be allocated to his producer milk. 


Unless fluid milk products are received by a multiple plant 
handler from unregulated supply plants and/or other order 
plants, there is no need to require him to consider his total 
operation as a unit in determining his obligation for pro- 
ducer milk. If a multiple plant handler receives no fluid milk 
products during the month from unregulated supply plants 
or other order plants, the integrity of the classification plan 
will not be impaired by his computing his obligation for pro- 
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ducer milk separately for each pool plant. 
at page 21827 


COURT DECISION 


UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH 
CENTRAL DIVISION 


UNITED STATES OF AMERICA v. SHERMAN FITZGERALD, d/b/a 
SHER-VON DaIRy. C 227-66. SHERMAN FITZGERALD, d/b/a 
SHER-VON DAIRY v. EARL L. BUTZ, SECRETARY OF AGRICUL- 
TURE OF THE UNITED STATES OF AMERICA. C 137-72. Decided 
May 29, 1973. 


Pool-plant handler — Producer-handler status not established — Enforce- 
ment and review proceedings 


Where plaintiff Fitzgerald in Case No. C 187-72 sought a review of the 
Secretary’s decision (31 A.D. 593) and also sought a reversal of the 
court’s ruling in C 277-66, the Secretary’s decision is affirmed and the 
court’s judgment against plaintiff Fitzgerald in C 277-66 remains in 
full force and effect. 


David R. Irvine, Salt Lake City, Utah, for Sherman Fitzgerald. 
H. Ralph Klemm, Asst. U. S. Attorney, Salt Lake City, Utah, and 
John H. Sandor, U. S. Department of Agriculture, for United 
States and Earl L. Butz. 


ALDON J. ANDERSON, Judge 


The Market Administrator for the Great Basin marketing area 
determined that during the period from March 1965 through Oc- 
tober 1970 Mr. Fitzgerald operated as a pool plant handler sub- 
ject to the provisions of Milk Market Order No. 136 (7 C.F.R. 
1136 [1971], as amended). The government assessed deficiencies 
against him in excess of $120,000 for payments due the producer- 
settlement fund established by the Order. The producer-settlement 
fund has the purpose of equalizing the rate of monetary return to 
handlers who put the milk they purchase to differing uses which 
allow them to charge correspondingly differing prices for the re- 
sultant processed dairy products. In case No. C 227-66 the United 
States sought to enforce Order No. 136 and the assessments made 
thereunder against Mr. Fitzgerald. This court ordered that he 
comply with the Order and pay the assessments, but did not in- 
quire into the merits of his contention that he had operated as a 
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“producer-handler” exempt from regulation under Order No. 136. 
That contention was subsequently raised by Mr. Fitzgerald in a 
petition filed with the Secretary of Agriculture as provided for 
by 7 U.S.C. § 608c(15) (A) (1964). After a hearing on the peti- 
tion conducted by a hearing examiner from the Department of 
Agriculture, a judicial officer of the Department ruled that Mr. 
Fitzgerald was, indeed, a pool plant handler subject to regulation 
under the Milk Market Order. This ruling represents the decision 
of the Secretary of Agriculture. 


Fitzgerald next filed case No. 137-72, in which he asks for a 
review of the Secretary’s decision under the authority of 7 U.S.C. 
§ 608c (15) (B) (1964) and seeks reversal of that decision and an 
order vacating the judgments entered in case No. C 227-66, which 
remain unsatisfied. Upon motion by the United States the court 
ordered the consolidation of the enforcement and review proceed- 
ings for present purposes. The Secretary of Agriculture, who is 
the defendant in C 137-72, thereafter moved for summary judg- 
ment. 


The principal issue raised by the Bill of Complaint in case No. 
C 187-72 is whether the ruling of the Secretary of Agriculture 
was “in accordance with law.” 7 U.S.C. § 608c(15) (B) (1964) ; 
Brown v. United States, 367 F.2d 907, 912 (10th Cir. 1966). Mr. 
Fitzgerald claims that the market administrator classified him 
as a “handler” without notice or hearing and that the classifica- 
tion and the ensuing assessment against him were arbitrary and 
in violation of his rights under the Due Process Clause of the 
Fourteenth Amendment. He also alleges that the (15) (A) pro- 
ceedings below were deficient in the following respects in viola- 
tion of his constitutional rights and seeks to introduce additional 
evidence in regard thereto: 


1) The decision to revoke Fitzgerald’s “producer-handler” 
status was made by a market administrator acting with undue 
prejudice and self-interest. 


2) Fitzgerald was never apprised of the kinds of records he 
was required to keep in order to substantiate his status as a 
“‘producer-handler.” 


8) The government failed to produce a critical witness at the 
(15) (A) administrative hearing after promising to do so. 


4) Certain calendars and accompanying notations received 
in evidence on the issue of Fitzgerald’s status under the Milk 
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Market Order were of questionable authenticity and the witness 
(Mr. Day) who testified regarding the notations of hundred- 
weight milk sales on the calendars perjured himself. 


Lack of a hearing was also raised as an issue in Brown, supra. 
There the court stated the following at 911: 


Gem argues that it was denied constitutional due process 
when the Market Administrator determined without a hear- 
ing that it was a “handler” within the meaning of the Order. 
The Act [7 U.S.C. 608 (c) (15) (A)] provides, however, that 
a handler is entitled to a hearing before the Secretary after 
the Market Administrator’s decision is made, It is sufficient 
to satisfy the demands of due process if a hearing is provided 
for before a final order becomes effective. (Citing cases). 


In the instant case a hearing was likewise provided for be- 
fore a final order became effective. Furthermore, the court holds 
that ample evidence was adduced at the (15) (A) hearing from 
which it could be concluded that Fitzgerald was advised prior to 
the market administrator’s determination and far in advance of 
the final order issued in the enforcement proceeding that he could 
contest a “handler” classification by petitioning the Secretary 
pursuant to the terms of 7 U.S.C. § 608c(15) (A) (1964). There 
was, therefore, no denial of due process in connection with the 
market administrator’s determination. 


Upon a full examination of the administrative records and the 
memoranda submitted to this court it is the court’s conclusion 
that none of the four further errors recited above is sufficiently 
meritorious to either warrant the receipt of further evidence or 
reversal of the Secretary’s decision. It appears clear that from 
the evidence before the hearing examiner it could properly have 
been concluded that Fitzgerald was operating as a “handler” dur- 
ing the period of time in question. It is clear 1) that substantial 
evidence was offered which established that Fitzgerald was ad- 
vised as to what records he should keep and submit to the market 
administrator in order to satisfy the burden, which was his, of 
demonstrating his “producer-handler” status; 2) that the absent 
witness to whom the Bill of Complaint refers was not considered 
by plaintiff to be a critical witness at the time of the hearing and 
that his testimony would not have altered the decision of the ju- 
dicial officer; and 3) that although the veracity of witness Day’s 
testimony at the hearing below might have been drawn into ques- 
tion by an earlier conflicting statement, there is nothing in the 
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record which is of such force and effect as to compel this court 
to challenge the decision of the judicial officer to accept and be- 


lieve Day’s testimony and other evidence offered at the time he 
testified. 


Finally, there is the allegation that the market administrator 
acted out of prejudice or self-interest. Contrary to the contention 
of Fitzgerald, however, the market administrator will not be pre- 
sumed to be prejudiced ab initio in the performance of his de 
jure function solely because of the nature of his office and the 
source of his compensation. Although it is true that 7 C.F.R. 
1136.20(d) (2) provides that the market administrator is to be 
compensated out of an administrative fund contributed to by pool 
plant handlers, that fact gives rise to no such presumption. Fur- 
thermore, the record before the court is devoid of evidence of 
personal prejudice or self-interest on the part of the market ad- 


ministrator and Fitzgerald points to no new evidence of the 
same, 


The court also holds that the additional allegations which ap- 
pear in the Bill of Complaint, but which were not argued to the 
court, are without merit. The court concludes that the decision 
of the Secretary of Agriculture was made in accordance with 


law. Wherefore, the following order is entered. 


IT IS HEREBY ORDERED that the motion for summary 
judgment of Earl L. Butz, Secretary of Agriculture, is granted 
and the decision of the Secretary of Agriculture is affirmed. This 


order leaves the judgments entered in case No. C 227-66 in full 
force and effect. 





LIST OF DECISIONS REPORTED 


MAY 1973 


AGRICULTURE DECISIONS 


Commodity Exchange Act 


LAIRD, BISSELL & MEEDS, INC. CEA Docket No. 207. 
Dismissal — On recommendation of complainant 


P. J. TAGGARES COMPANY, et al. CEA Docket No. 200. 
Manipulation of futures prices — Stipulation of 
respondents Idaho Potato Packers Corp., Idaho 
Potato Packers of Idaho, Inc., Robert H. Abend, 
and Harold Abend — Denial of trading privileges 
to said respondents for a period of 180 days 


P. J. TAGGARES COMPANY, et al. CEA Docket No. 
200. Manipulation of futures prices — Stipulation 
of respondents Chef-Reddy Foods, Peter J. Tag- 
gares, and Kenneth L. Ramm—Denial of trading 
privileges to said respondents for a period of 180 
days — Dismissal of P. J. Taggares Company as a 
party to this proceeding 


QUAINTANCE, KERMIT W., “Q” COMMODITIES CoO., and 
EARL B. HOGLUND. CEA Docket No. 176. Failure 
to account separately for monies received from, 
or accruing to, customers — Funds—Commingling 
of, and conversion to own use — “Customers Ac- 
counts Receivable” — Failure to make complete 
and correct written records in — Required reports 
—False entries in some, failure to submit others 
—Use of insufficient funds checks to falsify fi- 
nancial record — Stipulation of respondents Ker- 
mit W. Quaintance and “Q” Commodities Co. — 
Denial of trading privileges to said two respon- 
dents for five years — Proceeding still pending 
as to Earl B. Hoglund 
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(No. 15,218) 


In re P. J. TAGGARES COMPANY, a corporation, CHEF-REDDY Foops, 
a corporation, PETER J. TAGGARES, an individual, KENNETH 
L. RAMM, an individual, IDAHO POTATO PACKERS CORP., a cor- 
poration, IDAHO POTATO PACKERS OF IDAHO, INC., a corpora- 
tion, ROBERT H. ABEND, an individual, HAROLD ABEND, an 
individual, SAN JACINTO PACKING CO., a _ proprietorship, 
AGRI-EMPIRE, INC., a corporation, JAMES MINOR, an indi- 
vidual, UNIVERSAL LAND-SNAKE RIVER, a partnership, ED- 
WARD SPIEGEL, an individual, MODIE J. SPIEGEL, an individual, 
J. R. SIMPLOT COMPANY, a corporation, SIMPLOT EASTERN 
IDAHO PRODUCE, INC., a corporation, J. R. SIMPLOT, an indi- 
vidual. CEA Docket No. 200. Decided May 16, 1973, with 
respect to Idaho Potato Packers Corp., Idaho Potato Packers 
of Idaho, Inc., Robert H. Abend, and Harold Abend. 


Manipulation of futures prices — Stipulation — Denial of trading privileges 
for 180 days 


The stipulation of respondents Idaho Potato Packers Corp, Idaho Potato 
Packers of Idaho, Inc., Robert H. Abend, and Harold Abend has been 
accepted and the Order herein is issued. Said four respondents are 
denied trading privileges for a period of 180 days. 


Gilbert A. Horn, Chicago, Illinois, and Harold J. Reuben, for complainant. 
Dale Clemons, Boise, Idaho, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. § 1 et seq,), instituted by a complaint and 
notice of hearing. The complaint charges that the respondents 
attempted to manipulate the prices of potato futures on the Chi- 
cago Mercantile Exchange in violation of §§ 6(b), 6(c) and 9 
of the Act (7 U.S.C. §§ 9, 13b and 13). 


No hearing has been held with respect to this proceeding. On 
January 10, 1973, a Decision and Order with respect to J. R. 
Simplot Company, Simplot Eastern Idaho Produce Inc., and J. 
R. Simplot was entered pursuant to the filing by them of a joint 
amended stipulation. 
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Respondents Idaho Potato Packers Corp., Idaho Potato Packers 
of Idaho, Inc., Robert H. Abend and Harold Abend have at this 
time filed a stipulation under section 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b)), in which (1) they admit the facts here- 
inafter set forth in findings of fact one through four, (2) they 
agree, for the purpose of avoiding a trial in this proceeding and 
for such purpose only, that the facts hereinafter set forth in 
findings of fact five and six may be taken as true, (3) they state 
that nothing in this stipulation shall be deemed to constitute an 
admission that the Commodity Exchange Act or regulations 
thereunder have been violated by them, and (4) they waive hear- 
ing on the charges, and consent to the entry of the order contained 
herein. 


FINDINGS OF FACT 


1. Respondent Idaho Potato Packers Corp., a corporation, is a 
corporation organized under the laws of the State of New York, 
with its principal office and place of business at 999 East 149th 
Street, Bronx, New York. Respondent Idaho Potato Packers of 
Idaho, Inc., is an affiliate corporation organized under the laws 
of the State of Idaho, with its principal office and place of busi- 
ness at Blackfoot, Idaho. Said corporations are now and at all 
times material to the Complaint filed herein engaged in a potato 
growing and distributing business. At all such times respondents 
Robert H. Abend, whose business address is 999 East 149th 
Street, Bronx, New York, and Harold Abend, whose business ad- 
dress is P. O. Box 747, Blackfoot, Idaho, were the owners of said 
corporations; speculatively traded in potato futures on the Chicago 
Mercantile Exchange for the corporate accounts of said corpo- 
rations; and in their capacity as president and vice president, 
respectively, of said corporations directed, controlled and were 
responsible for the transactions of the corporations involved 
herein. 


2. The Chicago Mercantile Exchange is now and has been at 
all times material to the Complaint herein a board of trade duly 
designated as a contract market under the Commodity Exchange 
Act. 


3. The futures transactions referred to in the Complaint re- 
lated to the May 1971, potato futures on the Chicago Mercantile 
Exchange. Trading in such futures commenced on May 11, 1970, 
and continued until its termination on May 10, 1971. A potato 
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futures contract on the Exchange is a contract for fifty thousand 
(50,000) pounds of Idaho Russet Burbank potatoes. 


4. At all times material to the Complaint, respondents Idaho 
Potato Packers Corp., Idaho Potato Packers of Idaho, Inc., Rob- 
ert H. Abend, and Harold Abend, trading in the manner specified 
in paragraph 1 hereof, purchased May 1971, Idaho potato futures 
contracts on the Chicago Mercantile Exchange and obtained, held 
and controlled a “long’’ position in such futures. 


5. Respondents Robert H. Abend and Harold Abend purchased 
in transactions on the Chicago Mercantile Exchange over a period 
of time beginning on or about March 3, 1971, and continuing 
until on or about April 29, 1971, numerous contracts of the May 
1971, Idaho potato futures for the accounts of respondents Idaho 
Potato Packers Corp. and Idaho Potato Packers of Idaho, Inc., 
and established, maintained and kept open in increasing quanti- 
ties over a period of time from on or about March 8, 1971, through 
the expiration of trading on May 10, 1971, a “long” position in 
such futures, which advanced to the maximum permissible specu- 
lative limit of one hundred and fifty (150) open contracts by on 
or about April 29, 1971, and which remained at such level through 
the close of trading on May 10, 1971. 


6. These respondents did not liquidate or offset their “long” 
positions in such futures prior to the expiration of trading on 
May 10, 1971. 


CONCLUSIONS 


Section 0.4(b) of the Rules of Practice under the Commodity 
Exchange Act (17 CFR § 0.4(b)) provides as follows: 


(b) Consent Order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, 
the Secretary, in his discretion, may allow the re- 
spondent to consent to an order. In so consenting, the 
respondent must submit, for filing in the record, a stip- 
ulation or statement in which he admits at least those 
facts necessary to the Secretary’s jurisdiction and 
agrees that an order may be entered against him. Up- 
on a record composed of the complaint and the stipu- 
lation or agreement consenting to the order, the Sec- 
retary may enter the order consented to by the re- 





COMMODITY EXCHANGE ACT 
Cite as 32 A.D. 1105 


spondent, which shall have the same force and effect 
as an order made after oral hearings. 


The facts admitted by respondents Idaho Potato Packers Corp., 
Idaho Potato Packers of Idaho, Inc., Robert H. Abend and Har- 
old Abend and set forth in the findings of fact are sufficient to 
subject them to the jurisdiction of the Secretary of Agriculture 
under the provisions of the above section. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
proposed order. It is the view of the complainant that the pro- 
posed sanctions would be adequate, and that the prompt entry 
of such an order without further proceedings would constitute a 
satisfactory disposition of this case as to respondents Idaho 
Potato Packers Corp., Idaho Potato Packers of Idaho, Inc., Rob- 
ert H. Abend and Harold Abend, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant therefore recommends that the stipulation and 
waiver be accepted and that the proposed order be issued, termi- 
nating this proceeding as to respondents Idaho Potato Packers 
Corp., Idaho Potato Packers of Idaho, Inc., Robert H. Abend and 
Harold Abend. It is so concluded. 


ORDER 


Effective immediately, respondents Idaho Potato Packers 
Corp., Idaho Potato Packers of Idaho, Inc., Robert H. Abend and 
Harold Abend shall henceforth cease and desist from manipulat- 
ing or attempting to manipulate the market price of any com- 
modity in interstate commerce, or for future delivery on or sub- 
ject to the rules of any contract market. 


Effective immediately, (1) the said respondents are prohibited 
from trading on or subject to the rules of any contract market 
for a period of 180 days, and (2) all contract markets shall re- 
fuse all trading privileges to the said respondents during this pe- 
riod. Such prohibition and refusal shall apply to all trading done 
and positions held directly by the said respondents, or any of 
them, for their own accounts or as the agents or representatives 
of any other persons or firms, and also to all trading done and 
positions held indirectly through persons or firms owned wholly 
or in substantial amount by the said respondents or in any way 
subject to their direction or control, wholly or substantially. 
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A copy of this decision and order shall be served upon each 
of the parties and upon each contract market. 


(No. 15,219) 


In re KERMIT W. QUAINTANCE, “Q” COMMODITIES Co., and EARL 
B. HOGLUND. CEA Docket No. 176. Decided May 29, 1973, 
with respect to Quaintance and “Q” Commodities. 


Failure to account separately for monies received from, or accruing to, cus- 

tomers — Funds — Commingling of, and conversion to own use—“Customers 

Accounts Receivable” — Failure to make complete and correct written records 

in — Required reports — False entries in some, failure to submit others — 

Use of insufficient funds checks to falsify financial record — Denial of 
trading privileges for five years 


Where the stipulation of respondents Kermit W. Quaintance and “Q” Com- 
modities Co. has been accepted, the Order herein is issued with respect 
to said two respondents, and they are denied trading privileges for a 
period of five years. The proceeding is still pending with respect to 
respondent Earl B. Hoglund. 


Richard W. Davis, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), instituted by a complaint and 
notice of hearing issued on July 12, 1971, by the Assistant Sec- 
retary of Agriculture. The respondents are charged with violating 
sections 4, 4d (2), 4g, 4i, 6(b), and 9(a) of the said Act (7 U.S.C. 
6, 6d(2), 6g, Gi, 9, 18(a) and sections 1.20, 1.32, 1.35, 
1.37, 17.00, 18.00, 18.01 of the regulations of the Secretary of 
Agriculture issued under the said Act (17 CFR 1.20, 1.32, 1.35, 
1.87, 17.00, 18.00, 18.01). 


No hearing has been held in this proceeding. Final disposition 
of this matter has been held in abeyance pending final disposition 
of a criminal indictment, in the United States District Court, Dis- 
trict of Minnesota, against these respondents involving some of 
the acts alleged herein. On May 8, 1973, respondents Kermit W. 
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Quaintance and “Q” Commodities Co. filed a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which 
they (1) admit the facts hereinafter set forth in paragraphs 1 
and 2 of the Findings of Fact, (2) admit, for the purposes of 
this proceeding and for such purposes only, the remaining facts 
set forth in the Findings of Fact and (3) waive the report of the 
referee and consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent “Q” Commodities Co., a corporation organized 
and existing under the laws of the State of Minnesota, at all times 
material to this complaint, was entitled to membership privileges 
on the Minneapolis Grain Exchange and the Chicago Board of 
Trade, both duly designated contract markets under the Com- 
modity Exchange Act, and was engaged as a registered futures 
commission merchant under that Act. 


2. Respondent Kermit W. Quaintance, at all times material to 
this complaint, was president and sole stockholder of respondent 
“Q” Commodities Co., was a member of the Minneapolis Grain 
Exchange and the Chicago Board of Trade, and was a floor broker 
registered with the Secretary of Agriculture in accordance with 
the provisions of the Commodity Exchange Act. 


3. On or about January 31, 1968, February 8, 1968, August 30, 
1968 and December 13, 1968, respondents “Q’” Commodities Co. 
and Kermit W. Quaintance engaged in soliciting and accepting 
orders for the purchase or sale of commodities for future delivery 
and did not separately account for money received by them from 
their customers to margin, guarantee, and secure the trades or 
contracts of such customers, or accruing to such customers as the 
result of such trades or contracts and commingled it with the 
funds of “Q” Commodities Co. to the extent of more than $34,000, 
$6,000, $400,000, and $400,000 respectively. 


4. During the period from about March 15, 1968, to about De- 
cember 24, 1968, respondents “Q” Commodities Co. and Kermit 
W. Quaintance, in making and executing contracts of sale of com- 
modities for future delivery, which were or might have been used 
for (a) hedging transactions in interstate commerce in such com- 
modities or the products or by-products thereof, or (b) deter- 
mining the price basis of any such transaction in interstate com- 
merce, or (c) delivering such commodities sold, shipped, or re- 
ceived in interstate commerce for the fulfillment thereof, did not, 
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for such contracts as were recorded in the books and records of 
“Q” Commodities Co. in the financial ledger account identified as 
“Customers Accounts Receivable,” make records in writing which 
showed the names of the parties thereto. 


5. On or about July 24, 1968, respondent “Q’’ Commodities Co. 
submitted a report on Report Form 102 CEA, “Identification of 
‘Special Accounts ’”’, required by regulations promulgated by the 
Secretary of Agriculture under the Commodity Exchange Act (17 
CFR 17.01), which contained false entries in Item 1 and in re- 
sponse to questions a and b in Item 1, in that Kermit W. Quaint- 
ance, and not E. B. Hoglund as indicated, was the person actually 
responsible for the direction of futures trading in the account re- 
ported on. 


6. On each day from about August 1, 1968, to about August 
30, 1968, respondent Kermit W. Quaintance held open contract 
positions in wheat futures on the Minneapolis Grain Exchange of 
200,000 bushels or more in a single future. By reason thereof, re- 
spondent “Q” Commodities Co. was required to submit reports to 
the Commodity Exchange Authority on Report Form 201 CEA, 
“Grain Futures: Net Position of Special Accounts,” as prescribed 
by regulations promulgated by the Secretary of Agriculture un- 
der the Commodity Exchange Act (17 CFR 17.00), and respond- 
ent Kermit W. Quaintance was required to submit reports to the 
Commodity: Exchange Authority on Report Form 203 CEA, 
“Grain Futures Transactions, Deliveries and Open Contracts,” as 
prescribed by section 4i of the Commodity Exchange Act and by 
section 18.00 and 18.01 of the regulations thereunder (17 CFR 
18.00, 18.01). Respondents “Q” Commodities Co. and Kermit W. 
Quaintance failed to submit these required reports. 


7. During the period from about June 18, 1968, to about De- 
cember 13, 1968, respondent Kermit W. Quaintance knowingly 
and willfully coverted to his own use money, in an amount in ex- 
cess of $400,000 received by him from his customers to margin, 
guarantee and secure their trades or contracts or accruing to such 
customers as the result of such trades or contracts. 


8. During the period from about May 6, 1968, to about Sep- 
tember 12, 1968, respondents “Q’’ Commodities Co., and Kermit 
W. Quaintance, by the use of checks drawn against insufficient 
funds, willfully falsified the financial ledger record of the account 
of Earl B. Hoglund in the books of “Q’”” Commodities Co., required 
by regulations of the Secretary of Agriculture under the Com- 
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modity Exchange Act (17 CFR 1.35). By carrying over the false 
credit entries thus created into the daily segregation record main- 
tained by “Q’” Commodities Co., required by regulations of the 
Secretary of Agriculture under the Commodity Exchange Act (17 
CFR 1.32), respondents willfully falsified that record. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent Kermit W. Qaintance willfully violated 
sections 4, 4d(2), 4g, 4i, 6(b) and 9(a) of the Commodity Ex- 
change Act (7 U.S.C. 6, 6d(2), 6g, 6i, 9, 18(a)) and sections 
1.20, 1.32, 1.85, 1.87, 18.00 and 18.01 of the regulations of the 
Secretary of Agriculture under the said Act (17 CFR 1.20, 1.32, 
1.35, 1.37, 18.00, 18.01) and that “Q” Commodities Co. willfully 
violated sections 4, 4d(2), 4g, 4i, and 6(b) of the said Act (7 
U.S.C. 6, 6d(2), 6g, 6i, 9) and sections 1.20, 1.82, 1.35, 1.87, and 
17.00 of the said regulations (17 CFR 1.20, 1.82, 1.35, 1.87, 
17.00). The complainant states that the administrative officials of 
the Commodity Exchange Authority have carefully considered 
the stipulation and the terms of the proposed order and they be- 
lieve that the entry of such an order without further proceedings 
would constitute a satisfactory disposition of this case, serve the 
public interest and effectuate the purposes of the Commodity Ex- 
change Act. The complainant, therefore, recommends that the 
stipulation be accepted and the proposed order be issued, termi- 
nating this proceeding as to respondents Kermit W. Quaintance 
and “Q’” Commodities Co. It is concluded that the complainant’s 
recommendation should be adopted. 


ORDER 


Effective immediately, respondents Kermit W. Quaintance and 
“Q” Commodities Co. shall cease and desist from: 


1. Failing to separately account for money received from com- 
modity futures customers to margin, guarantee, and secure the 
trades or contracts of such customers, or accruing to such cus- 
tomers as the result of such trades or contracts and commingling 
it with their own funds. 


2. Failing to make records in writing of the parties to con- 
tracts of sale of commodities for future delivery. 


3. Failing to submit reports on open contract positions in com- 
modity futures as required by Section 41 of the Commodity Ex- 
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change Act and the regulations of the Secretary of Agriculture 
thereunder. 


4. Falsifying records required by regulations of the Secretary 
of Agriculture under the Commodity Exchange Act. 


Effective immediately, respondent “Q” Commodities Co. shall 
cease and desist from making false entries in reports required 
by regulations promulgated by the Secretary of Agriculture un- 
der the Commodity Exchange Act. 


Effective immediately, respondent Kermit W. Quaintance shall 
cease and desist from knowingly and willfully converting to his 
own use money received from commodity futures customers to 
margin, guarantee and secure the trades or contracts of such cus- 
tomers, or accruing to such customers as the result of such trades 
or contracts. 


Effective on the thirtieth day after the date of entry of this 
order, respondents Kermit W. Quaintance and ‘“Q’’ Commodities 
Co. are prohibited from trading on or subject to the rules of any 
contract market for a period of five years and all contract mar- 
kets shall refuse all trading privileges to the said respondents 


during this period. Such prohibition and refusal shall apply to all 
trading done and positions held directly by the said respondents 
or any of them, either for their own accounts or as the agents or 
representatives of any other person or firm, and also to all trad- 
ing done and positions held indirectly through persons or firms 
owned or controlled by the said respondents or either of them, or 
otherwise. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 
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(No. 15,220) 


In re P. J. TAGGARES COMPANY, a corporation, CHEF-REDDY Foops, 
a corporation, PETER J. TAGGARES, an individual, KENNETH 
L. RAMM, an individual, IDAHO POTATO PACKERS CORP., a 
corporation, IDAHO POTATO PACKERS OF IDAHO, INC., a cor- 
poration, ROBERT H. ABEND, an individual, HAROLD ABEND, 
an individual, SAN JACINTO PACKING Co., a proprietorship, 
AGRI-EMPIRE, INC., a corporation, JAMES MINOR, an indi- 
vidual, UNIVERSAL LAND-SNAKE RIVER, a partnership, ED- 
WARD SPIEGEL, an individual, MODIE J. SPIEGEL, an indi- 
vidual, J. R. SIMPLOT COMPANY, a corporation, SIMPLOT 
EASTERN IDAHO PRODUCE, INC., a corporation, J. R. SIMPLOT, 
an individual. CEA Docket No. 200. Decided May 31, 19738, 
with respect to Chef-Reddy Foods, Peter J. Taggares, Ken- 


neth L. Ramm, and P. J. Taggares Company. 


Manipulation of futures prices — Stipulation of Chef-Reddy Foods, Peter J. 

Taggares, and Kenneth L. Ramm — Denial of trading privileges to the said 

three respondents for a period of 180 days — Dismissal of P. J. Taggares 
Company as a party to this proceeding 


Where the stipulation of respondents Chef-Reddy Foods, Peter J. Taggares, 
and Kenneth L. Ramm has been accepted, the Order herein is issued, and 
said respondents are denied trading privileges for a period of 180 days. 
And, on recommendation of complainant, P. J. Taggares Company is 
dismissed as a party to this proceeding. 


Gilbert A. Horn, Chicago, Illinois, and Harold J. Reuben, for complainant. 
Blaine F. Evans Boise, Idaho, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. § 1 et seq.), instituted by a complaint and 
notice of hearing. The complaint charges that the respondents at- 
tempted to manipulate the prices of potato futures on the Chicago 
Mercantile Exchange in violation of §§ 6(b), 6(c) and 9 of the 
Act (7 U.S.C. §§ 9, 13b and 13). 


No hearing has been held with respect to this proceeding. On 
January 10, 1973, a Decision and Order with respect to J. R. 
Simplot Company, Simplot Eastern Idaho Produce, Inc., and J. 
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R. Simplot was entered pursuant to the filing by them of a joint 
amended stipulation. On May 16, 1973, a Decision and Order with 
respect to Idaho Potato Packers Corp., Idaho Potato Packers of 
Idaho, Inc., Robert H. Abend and Harold Abend was entered pur- 
suant to the filing by them of a joint stipulation. 


Respondents Chef-Reddy Foods, Peter J. Taggares and Ken- 
neth L. Ramm have at this time filed a stipulation under section 
0.4(b) of the rules of practice (17 CFR 0.4(b)), in which (1) 
they admit the facts hereinafter set forth in findings of fact one 
through five, (2) they agree, for the purpose of avoiding a trial 
in this proceeding and for such purpose only, that the facts here- 
inafter set forth in findings of fact six through nine may be taken 
as true, (3) they state that nothing in this stipulation shall be 
deemed to constitute an admission that the Commodity Exchange 
Act or regulations thereunder have been violated by them, and 
(4) they waive hearing on the charges, and consent to the entry 
of the order contained herein. 


FINDINGS OF FACT 


1. Respondent P. J. Taggares is a resident of the State of 
Washington, is the principal stockholder of Chef-Reddy Foods 


Corporation, a corporation organized under the laws of the State 
of Washington, with its principal place of business and office at 
Othello, Washington. Chef-Reddy Foods Corporation is a corpo- 
ration engaged, among other things, in the processing of potatoes 
and P. J. Taggares is engaged in the potato growing, processing 
and shipping business. That at all times referred to in plaintiff’s 
complaint P. J. Taggares directed, controlled and was responsible 
for the corporate transactions of Chef-Reddy Foods Corporation. 


2. Respondent Kenneth L. Ramm, whose address is 60 East 
Columbia, Othello, Washington, was at all times material to the 
complaint, engaged in speculative trading in Idaho potato futures 
on the Chicago Mercantile Exchange for his own account. 


3. The Chicago Mercantile Exchange is now and has been at 
all times material to this complaint a board of trade duly desig- 
nated as a contract market under the Commodity Exchange Act. 


4. The futures transactions referred to in this complaint re- 
late to the May 1971 potato future on the Chicago Mercantile Ex- 
change. Trading in such future commenced on May 11, 1970, and 
continued until its termination on May 10, 1971. A potato futures 
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contract on the Exchange is a contract for 50,000 pounds of Idaho 
Russet Burbank potatoes. 


5. At all times material to this complaint respondents P. J. 
Taggares and Kenneth L. Ramm, trading in the manner specified 
in paragraphs 1 and 2 hereof, purchased May 1971 Idaho potato 
futures contracts on the Chicago Mercantile Exchange and ob- 
tained, held and controlled a “long” position in such future. 


6. Respondent P. J. Taggares purchased in transactions on the 
Chicago Mercantile Exchange over a period of time beginning on 
or about August 13, 1970, and continuing until on or about May 
7, 1971, numerous contracts of the May 1971 Idaho potato future 
for his own account and established, maintained and kept open in 
increasing quantities over a period of time from on or about Au- 
gust 13, 1970, to the expiration of trading on May 10, 1971, a 
“long” position in such future which advanced to as much as ap- 
proximately 487 open contracts by on or about April 30, 1971, and 
which amounted to approximately 402 open contracts at the close 
of trading on May 10, 1971. 


7. Respondent Kenneth L. Ramm purchased in transactions on 
the Chicago Mercantile Exchange over a period of time beginning 


on or about October 22, 1970, and continuing until on or about 
March 9, 1971, numerous contracts of the May 1970 Idaho potato 
future on his own account and established, maintained and kept 
open in increasing quantities over a period of time from on or 
about October 22, 1970, to the expiration of trading on May 10, 
1971, a “long” position in such future which advanced to the max- 
imum permissible speculative limit of 150 open contracts by on 
or about May 9, 1971, and which remained at such level through 
the close of trading on May 10, 1971. 


8. Respondent P. J. Taggares only liquidated or offset his 
“long” position in the potato future market by 85 cars from a 
total of 487 open contracts on April 30, 1971, to approximately 
402 open contracts which he held on May 10, 1971. 


9. Kenneth L. Ramm did not liquidate or offset his “long” po- 
sition of 150 open contracts in such future market prior to the 
expiration of trading on May 10, 1971. 


CONCLUSIONS 


Section 0.4(b) of the Rules of Practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 
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(b) Consent Order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, 
the Secretary in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the re- 
spondent must submit, for filing in the record, a stipu- 
lation or statement in which he admits at least those 
facts necessary to the Secretary’s jurisdiction and 
agrees that an order may be entered against him. 
Upon a record composed of the complaint and the 
stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect 
as an order made after oral hearings. 


The facts admitted by respondents Chef-Reddy Foods, Peter J. 
Taggares and Kenneth L. Ramm and set forth in the findings of 
fact are sufficient to subject them to the jurisdiction of the Sec- 
retary of Agriculture under the provisions of the above section. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
proposed order. It is the view of the complainant that the pro- 
posed sanctions would be adequate, and that the prompt entry of 


such an order without further proceedings would constitute a sat- 
isfactory disposition of this case as to respondents Chef-Reddy 
Foods, Peter J. Taggares and Kenneth L. Ramm, serve the public 
interest, and effectuate the purposes of the Commodity Exchange 
Act. The complainant therefore recommends that the stipulation 
and waiver be accepted and that the proposed order be issued, 
terminating this proceeding as to respondents Chef-Reddy Foods, 
Peter J. Taggares and Kenneth L. Ramm. It is so concluded. 


In addition to the above, the administrative officials of the Com- 
modity Exchange Authority have determined that respondent P. 
J. Taggares Company, a corporation, was not in existence at the 
relevant times referred to in the complaint which instituted this 
proceeding, notwithstanding the fact that transactions in potato 
futures on the Chicago Mercantile Exchange were made for trad- 
ing accounts in the name of P. J. Taggares Company. Further- 
more, the stipulated suspension of trading privileges pertaining 
to respondents Chef-Reddy Foods, Peter J. Taggares and Ken- 
neth L. Ramm shall apply, inter alia, to all trading done and po- 
sitions held through firms owned wholly or in substantial amount 
by said respondents or in any way subject to their direction or 
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control, wholly or substantially, including said P. J. Taggares 
Company. In view of these considerations, complainant also rec- 
ommends that respondent P. J. Taggares Company be dismissed 
as a party to this proceeding. It is, accordingly, deemed appro- 
priate to allow such dismissal. 


ORDER 


Effective immediately, respondents Chef-Reddy Foods, Peter J. 
Taggares and Kenneth L. Ramm shall henceforth cease and de- 
sist from manipulating or attempting to manipulate the market 
price of any commodity in interstate commerce, or for future de- 
livery on or subject to the rules of any contract market. 


Effective immediately, (1) the said respondents are prohibited 
from trading on or subject to the rules of any contract market 
for a period of 180 days, and (2) all contract markets shall re- 
fuse all trading privileges to the said respondents during this pe- 
riod. Such prohibition and refusal shall apply to all trading done 
and positions held directly by the said repondents, either for their 
own accounts or as the agents or representatives of any other 
persons or firms, and also to all trading done and positions held 
indirectly through persons or firms owned wholly or in substantial 
amount by the said respondents or in any way subject to their 
direction or control, wholly or subtantially, including but not 
limited to, P. J. Taggares Company, a corporation. 


Effective immediately, respondent P. J. Taggares Company is 
dismissed as a party to this proceeding. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 


DISMISSAL—ON RECOMMENDATION OF COMPLAINANT 


(No. 15,221) 


In re LAIRD, BISSELL & MEEDS, INC. CEA Docket No. 207. In or- 
der issued May 17, 1973, by Donald A. Campbell, Judicial Of- 
ficer. 





LIST OF DECISIONS REPORTED 


MAY 1973 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


DRAKE, ALAN, d/b/a NortTH Houston LIVESTOCK 
Auction Co. P&S Docket No. 4780. Consent order 
—Cease and desist 


DROSSELMEYER, LEE and J. W. DROSSELMEYER d/b/a 
KINGMAN COMMUNITY SALE Co. P&S Docket No. 
4755. Consent order — Cease and desist 


FERN MEAT Co., INC. and FERNANDO D. Orozco. P&S 
Docket No. 4728. Checks — Insufficient funds— 
Purchase price — Failure to pay in full— 
Cease and desist 


GORMAN, FRANCIS L. P&S Docket No. 4706. Consent 
order — Suspension 


HOLLEY, BILL and THOMAS EARL WINTERS d/b/a 
BLANCO LIVESTOCK COMMISSION Co. P&S Docket 
No. 4777. Consent order — Cease and desist 


JACKSON COUNTY LIVESTOCK MARKET, INC. v. ROBERT 
C. CARTE and JAMES L. WHiTT. P&S Docket No. 
4498. Purchase price — Failure to pay — Re- 
paration against Robert C. Carte 


Evidence — Dismissal as to James L. Whitt 


JOHNSON, JACK v. LIVESTOCK MARKET DEVELOPMENT 
Co., INc. d/b/a ONTARIO LIVESTOCK COMMISSION 
Co. P&S Docket No. 4672. Dismissal — On with- 
drawal of complaint 


KARG FARMS v. OGALLALA LIVESTOCK COMMISSION and 
LARRY RAILE. P&S Docket No. 4708. Dismissal 
—By consent of complainant 


OBERLE, DONALD L., BERNARD SUESS, and HOWARD A. 
SHOL. P&S Docket No. 4630. Order denying re- 
spondent Shol’s motion to reconsider Order and 
set aside default 


POINT PLEASANT LIVESTOCK Co., INC. v. ROBERT C. 
CARTE and JAMES L. WHITT. P&S Docket No. 
4495. Agent — For undisclosed principal — Pur- 
chaser — Actual — Purchase prices — Failure to 
pay — Reparation 


PREWITT, RODNEY F. P&S Docket No. 4769. Consent 
order—Cease and desist 
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AGRICULTURE DECISIONS—Cont. 
Packers and Stockyards Act, 1921—Cont. 


URBANOVSKY, MERLIN. P&S Docket No. 4770. Con- 
sent order—Cease and desist 


VERNON, JOHNY P. P&S Docket No. 4711. Consent 
order—Cease and desist 


WENDLAND, Roy F. P&S Docket No. 4781. Consent 
order—Cease and desist 


(No. 15,222) 


In re DONALD L. OBERLE, BERNARD SUESS, and HOWARD A. SHOL. 
P&S Docket No. 4630. Decided May 1, 1973, with respect to 
Howard A. Shol. 


Order denying respondent Shol’s motion to reconsider Order and set aside 
Default 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


James E. Andrews, for complainant. 
James F. Gaukel, Mapleton, Iowa, for respondent Howard A. Shol. 


Decision by Donald A. Campbell, Judicial Officer. 


The facts and background of this proceeding were set out in 
detail in the Judicial Officer’s Order of March 29, 1973, and in 
Administrative Law Judge Liebert’s Initial Decision of March 20, 
1973, and need not be restated here. 


The complaint in this proceeding was served on respondent Shol 
on March 27, 1972, and it notified him that he had 20 days from 
the date of receipt to file an answer. He failed to file an answer 
and, on May 15, 1972, complainant recommended the issuance of 
an order requiring respondent Shol to cease and desist from cer- 
tain specified practices and suspending his registration under the 
Act for 30 days. Subsequent inquiries by counsel for complainant 
failed to elicit an answer from respondent Shol. 


After a lengthy series of negotiations with respondents Oberle 
and Suess, including negotiations on the very eve of the date set 
for hearing, they filed an amended answer agreeing to a cease 
and desist order and a 15-day suspension and complainant recom- 
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mended that such order be issued. Respondent Shol was not a 
party to such negotiations because he was in default. 


Administrative Law Judge Liebert’s Initial Decision of March 
20, 1973, applicable only to respondent Shol, recommended that 
he be ordered to cease and desist from certain unlawful practices 
and further that he be suspended as a registrant under the Act 
for 30 days. This Decision and Order was adopted by the Judicial 
Officer on April 19, 1973. 


Respondent Shol filed the present motion on April 30, 1973, re- 
questing that the final order be reconsidered, the default removed 
and the matter remanded for a hearing. Complainant requests 
that respondent Shol’s motion of April 30, 1973, be denied and 
that the Decision and Order of April 19, 1973, adopting Judge 
Liebert’s March 20, 1973, Decision remain in full force and effect. 


The charges in the complaint were serious charges deserving 
to be treated as such by respondent Shol. Repondent Shol was 
given full and ample opportunity to answer the complaint and to 
participate in a hearing, but he failed to do so. To permit him 
to answer them at this late date, more than one full year after 
such answer was due, would be rewarding his lack of diligence 
and might encourage the use of dilatory tactics by other respond- 
ents in other administrative proceedings. 


Respondent Shol’s motion is therefore denied, and the Decision 
and Order of April 19, 1973, remains in full force and effect. 


(No. 15,223) 


In re FRANCIS L. GORMAN. P&S Docket No. 4706. Decided May 8, 
1973. 


Consent order — Suspension 


Respondent has consented to the issuance of the order herein against him 
for violations of the Act and regulations in connection with false 
and incorrect weights, operation of scales and issuance of scale tic- 
kets. Respondent is suspended as a registrant under the Act for 20 days. 


James E. Andrews, for complainant. 
Thomas A. Meldrin, Cortland, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on October 17, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On April 16, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Francis L. Gorman, hereinafter referred to as the re- 
spondent, is an individual who, at all times material herein, was 
engaged in business as F. L. Gorman, with his principal place of 
business located at Homer, New York. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
a buying station located at Homer, New York; 


(2) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on or about August 6, 1971, in the transactions 
referred to in the tabulation below, in connection with the pur- 
chase of livestock by respondent in commerce on a weight basis 
at his buying station: (1) knowingly weighed the livestock 
at less than their true and correct weights; (2) issued scale 
tickets showing false and incorrect weights to the sellers of the 
livestock, copies of which tickets were made a part of respond- 
ent’s books and records; and (3) paid the sellers for said live- 
stock on the basis of such false weights. 
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No. of Head Respondents’ Purchase True and Correct Weight 
and Weight Weight Difference 
Description (Pounds) (Pounds) (Pounds) 
calf 78 82 +4 
calf 88 90 +4 
calf +4 
calf +2 
calf 88 90 +2 
calf 76 78 +2 
calf 74 78 +4 
calf 78 80 +2 
calf 94 96 +2 
calf 86 88 +2 


— 


— = Se OO 


3. Respondent, notwithstanding previous notice of inaccurate 
weighing in connection with his purchases of livestock on a weight 
basis and an opportunity to comply with the Act and regulations 
thereunder, on or about March 8, 1972, in the transactions re- 
ferred to in the tabulation below, in connection with the purchase 
of livestock by respondent in commerce on a weight basis at the 
buying station: (1) knowingly weighed the livestock at less than 
their true and correct weights; (2) paid the sellers of the live- 
stock on the basis of such false weights; and (3) failed to issue 
scale tickets to the sellers of the livestock. 


No. of Head Respondents’ Sale True and Correct Weight 
and Weight Weight Difference 
Description (Pounds) (Pounds) (Pounds) 

1 calf 106 110 +4 

1 calf 88 92 +4 

1 calf 92 96 4 


4, Respondent, notwithstanding previous notice of inaccurate 
weighing, on or about March 8, 1972, sold livestock on a weight 
basis in commerce and in connection with such sale: (1) know- 
ingly weighed the livestock at more than their true and correct 
weights as detailed in the tabulation below; and (2) issued a sales 
invoice to the buyer and assessed payment on the basis of such 
false weights, a copy of which invoice was made a part of re- 
spondent’s books and records. 
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No. of Head Respondents’ Purchase True and Correct Weight 
and Weight Weight Difference 
Description (Pounds) (Pounds) (Pounds) 


1 calf 114 104 —10 
1 calf 92 86 — 6 


5. Respondent, on or about August 6, 1971, and on or about 
March 8, 1972, in connection with the weighing of livestock pur- 
chased in commerce on a weight basis by respondent, failed to 
operate his livestock scale in accordance with INSTRUCTIONS 
FOR WEIGHING LIVESTOCK issued on September 8, 1968, by 
the Packers and Stockyards Administration, in that respondent 
weighed livestock when said scale was not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 
4 herein, respondent has willfully violated sections 312(a) and 
401 of the Act (7 U.S.C. 213(a) and 221) and sections 201.49, 
201.55 and 201.71 of the regulations (9 CFR 201.49, 201.55, and 
201.71). 


By reason of the facts set forth in Finding of Fact 5 herein, 


respondent has willfully violated section 312(a) of the Act, 
supra, and section 201.73-1 of the regulations (9 CFR 201.738-1). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 


such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer un- 
der the Act, shall cease and desist from: 


1. Weighing livestock at other than true and correct weights; 


2. Issuing scale tickets and accounting to sellers of livestock 
on the basis of false and incorrect weights; 


3. Paying the sellers of livestock on the basis of false and in- 
correct weights; 


4. Issuing billings or invoices to buyers of livestock on the basis 
of false and incorrect weights; 


5. Selling to or collecting from buyers of livestock sold in com- 
merce on the basis of false and incorrect weights; and 
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6. Failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including, among others, copies of scale 
tickets, purchase invoices, and sales invoices, which copies show 
the true and correct weight of livestock purchased by respondent 
on a weight basis. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,224) 


In re BILL HOLLEY and THOMAS EARL WINTERS d/b/a BLANCO 
LIVESTOCK COMMISSION Co. P&S Docket No. 4777. Decided 
May 8, 1973. 


Consent order — Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violations of the Act and regulations in connection with 
funds received from sale of livestock, accounts of sale, and custodial 
account for shippers’ proceeds. 


Thomas Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on April 3, 1973, by the Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging respondents with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.) 


Respondents filed an answer on April 26, 1973, in which they 
admit the jurisdictional allegations of the Complaint, neither ad- 
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mit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner and consent to the issuance 
of a specified order, with findings of fact and conclusions, for the 
purpose of this proceeding only, based on the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Bill Holley and Thomas Ear] Winters, hereinafter re- 
ferred to as the respondents, are partners, d/b/a Blanco Live- 
stock Commission Company, Blanco, Texas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Blanco Livestock Commission Company, Blanco, Texas, 
posted under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockyard. 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission basis. 


2. Respondents, during the period from September 16, 1972, 
through September 30, 1972, failed to maintain and use properly 
the custodial account for shippers’ proceeds, hereinafter referred 
to as the custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock in that: 


A. (1) As of September 16, 1972, respondents had out- 
standing checks drawn on the custodial account in the amount of 
$101,732.91 and to offset such checks had cash in said bank ac- 
count of $58,649.03 and no deposits in transit or proceeds re- 
ceivable, resulting in a deficiency of $43,083.88 in funds avail- 
able to pay shippers’ proceeds. 


(2) As of September 25, 1972, respondents had out- 
standing checks drawn on the custodial account in the amount of 
$98,760.14 and to offset such checks had cash in said bank ac- 
count of $20,716.19, a draft in transit of $2,012.09, deposits in 
transit of $25,002.10, and no proceeds receivable, resulting in a 
deficiency of $51,029.76 in funds available to pay shippers’ pro- 
ceeds. 
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(3) As of September 30, 1972, respondents had out- 
standing checks drawn on the custodial account in the amount of 
$79,664.33, and to offset such checks had cash in said bank ac- 
count in the amount of $12,933.34, a draft in transit of $4,078.19, 
no deposits in transit or current proceeds receivable, resulting in 
a deficiency of $62,652.80 in funds available to pay shippers’ pro- 
ceeds. 


B. (1) Such deficiencies were due, in part, to the use of 
custodial account funds by Thomas Ear] Winters for a down pay- 
ment on cattle as set forth below. 


Date of Check Issued For Amount 
August 13, 1972 Down payment on 630 heifers. $20,000.00 


(2) Such deficiencies were due, in part, to respondents’ 
failure to deposit in the custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal to 
the proceeds receivable from sales of consigned livestock. 


8. Respondents, at the stockyard, on or about the dates and in 
the transactions set forth below, in connection with the sale of 
livestock sold on a commission basis, issued accounts of sale to the 
consigners of livestock which failed to show the full, true, and 
correct name of the purchasers of the consigned livestock. Re- 


spondents retained copies of such accounts of sale as part of their 
records. 


Date of Sale 
9/12/72 


No. of Head 
cows 


Purchaser Shown 


to 


9/12/72 
9/12/72 
9/12/72 
9/19/72 
9/19/72 
9/19/72 
9/19/72 
9/19/72 
9/19/72 
9/19/72 
9/19/72 
9/26/72 
9/26/72 
9/26/72 
9/26/72 
9/26/72 
9/26/72 
9/26/72 
9/26/72 
9/26/72 


KF NOQWNORFR KE NF FOR Re Re Ree ee 


heifer 
heifer 
steer 
heifer 
steer 
steer 
steer 
bull 
ow & Calf 
bull 
steer 
goats 
goat 
goat 
goats 
goats 
kids 
lambs 
sheep 
lamb 
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4. Respondents, at the stockyard, on or about the dates and 
in the transactions set forth below, and in connection with the 
purchase of consigned livestock, issued purchase invoices to the 
purchasers of livestock, which failed to show the full, true, and 
correct name of the purchasers of the consigned livestock. Re- 
spondents retained copies of such purchase invoices as part of 
their records. 


Date of Purchase No. of Head Purchaser Shown 


9/12/72 J-5 
9/19/72 J-5 
9/19/72 Recap 65 
9/19/72 BJI 
9/19/72 BJ 
9/26/72 9 
9/26/72 10 

5. Respondents, at the stockyard, on or about the dates set forth 
below, issued accounts of sale for consigned livestock which failed 
to show the true and correct name of the consignor. Respondents 
retained copies of accounts of sale as part of their records. 


Date of Sale Name Shown as Consignor No. of Head Actual Consignor 
8/8/72 B&W Ranch 11 cows & calves Bill Holley 
9/12/72 B&W Cattle Co. 15 steers & heifers Bill Holley 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respond- 
ents have wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)), and sections 201.40, 201.41, and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts alleged in paragraph 3, the respondents 
have wilfully violated section 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a), 221), and section 201.43(a), of the regula- 
tions (9 CFR 201.43(a)). 


By reason of the facts alleged in paragraphs 4 and 5 herein, 
respondents have wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondents, directly or through any corporate or other de- 
vice, in connection with respondents’ operations under the Act, 
shall cease and desist from: 


1. Using funds received from the sale of livestock for purposes 
of their own and for purposes other than the payment of lawful 
marketing charges and the remittance of the net proceeds to the 
consignor, shipper or other person or persons who respondents 
have knowledge is entitled thereto. 


2. Failing to deposit in the custodial account for shippers’ pro- 
ceeds, before the close of the next banking business day after 
sale of consigned livestock, the proceeds from the sale of con- 
signed livestock that are collected or received on the day of sale, 
and an amount equal to the proceeds receivable from the sale 
of consigned livestock that are due from (1) the market agency; 
(2) any partner, employee or agent of respondents; and (3) any 
buyer to whom the market agency has extended credit. 


3. Failing to deposit in the custodial bank account for shippers’ 
proceeds on the third banking business day after sale of consigned 
livestock, an amount equal to all the proceeds receivable from the 


sale of consigned livestock whether or not such proceeds receiv- 
able from the sale of consigned livestock have been collected or 
received. 


Respondents shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions in their business un- 
der the Act, including true and correct accounts of sale and buy- 
ers’ invoices. Such order shall have the same force and effect as 
if entered after full hearing and shall become effective on the 
sixth day after service upon the respondents. Copies hereof shall 
be served upon the parties. 


(No. 15,225) 
JACKSON COUNTY LIVESTOCK MARKET, INC., v. ROBERT C. CARTE 
and JAMES L. WHITT. P&S Docket No. 4498. Decided May 9, 
1973. 


Purchase price — Failure to pay — Reparation against Robert C. Carte 
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Where respondent Robert C. Carte purchased and received the cattle in- 
volved, this respondent is liable to complainant for the purchase price 
thereof in the amount of $904.90 for which reparation is awarded. 


Evidence — Dismissal as to James L. Whitt 


Where the evidence does not establish that respondent James L. Whitt pur- 
chased the cattle either as principal or as agent for respondent Carte, 
the complaint against respondent Whitt is dismissed. 


C. T. ‘Tad Sanders, Kansas City, Missouri, for complainant. 
Respondents pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on November 13, 1970, complainant claimed repara- 
tion from respondents in the sum of $904.90, alleging that on or 
about August 22, 1970, complainant sold and delivered to re- 
spondents, and respondents purchased and received from com- 
plainant, nine calves and nine sheep and lambs for an agreed 
price of $904.90 which was not paid. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration and filed in this 
proceeding pursuant to the rules of practice (9 CFR 202.40) were 
served on respondents on April 15 and 16, 1971. A copy of the 
investigation report was served on complainant on April 16, 1971. 


At the respective times of service of the copies of the complaint 
and investigation report, respondents were each notified in writ- 
ing that an answer thereto should be filed within 20 days after 
such service and that failure to file an answer would be deemed 
an admission of the allegations contained in the complaint, and 
the case file would be forwarded to the Office of the Secretary 
for the issuance of a default order without oral hearing as pro- 
vided in the rules of practice (9 CFR 202.41(d)). No answer 
was filed by respondent Robert C. Carte. 


The complainant’s motion to dismiss the complaint against Rid- 
ley Commission Co., Inc. was granted on March 2, 1972. The com- 
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plaint was dismissed as to Ridley Commission Co., Inc. but not 
as to the other respondents. 


By consent of the remaining parties the proceeding was 
handled under the “shortened” procedure provided in the rules 
of practice (9 CFR 202.17, 202.53). 


FINDINGS OF FACT 


1. Complainant Jackson County Livestock Market, Inc., a cor- 
poration, at all times material herein engaged in business as a 
market agency selling livestock on commission in commerce, op- 
erating on Jackson County Livestock Market, Inc., Ripley, West 
Virginia, a posted stockyard subject to the Act, and was so reg- 
istered with the Secretary of Agriculture under the Act. 


2. Respondent Robert C. Carte, Fremont, Ohio, at all times 
material herein was engaged as a dealer buying and selling cat- 
tle for his own account in commerce, and was so registered with 
the Secretary of Agriculture under the Act. 


8. Respondent James L. Whitt, Ironton, Ohio, at all times ma- 
terial herein was engaged as a dealer buying and selling live- 
stock for his own account in commerce, and was so registered 
with the Secretary of Agriculture under the Act. 


4. On August 27, 1970, complainant sold and delivered nine 
calves and nine sheep and lambs from West Virginia to respond- 
ent Carte in Ohio for an agreed price of $904.90, which was not 
paid. 


5. The complaint was filed within 90 days of accrual of the 
cause of action. 


CONCLUSIONS 


The failure of respondent Carte to file an answer is deemed an 
admission of the allegations in the complaint (9 CFR 202.41 (c), 
(d)). Thus respondent Carte is deemed to have udmitted that on 
or about August 22, 1970, while engaged as a dealer he purchased 
and received from complainant in commerce nine calves and nine 
sheep and lambs for $904.90, which was not paid. 


A failure to pay in connection with a purchase of livestock in 
commerce constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Kalispell Live- 
stock Auction Co. v. Stirling, 31 A.D. 217 (1972). 
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It has been held that a dealer is subject to the jurisdiction of 
the Secretary under the reparation provisions of the Act. John F. 
Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). 


Estel E. Simmons, co-manager of complainant, stated in an af- 
fidavit that on August 27, 1970, there were nine calves and nine 
sheep and lambs purchased by Jimmy Watterson, co-manager of 
complainant, and charged to Carte. Simmons stated that Watter- 
son purchased these animals for Whitt “who occasionally pur- 
chased livestock at this market for R. C. Carte.” There was no 
other evidence about Whitt’s part, if any, in the transaction. We 
must conclude that the evidence does not establish that respond- 
ent Whitt ordered or purchased said livestock either as princi- 
pal, or as agent for Carte. Complainant in a reparation proceed- 
ing under the Act has the burden of establishing his claim by a 
preponderance of the evidence. Kavon v. Cherrier, 30 A.D. 784 
(1971). Accordingly, the complaint must be dismissed as to re- 
spondent Whitt. 


ORDER 


The complaint is hereby dismissed as to respondent James L. 
Whitt. 


Within 30 days from the date of this order respondent Robert 
C. Carte shall pay to complainant Jackson County Livestock 
Market, Inc. the sum of $904.90, together with interest thereon 
at the rate of 8% per annum from October 1, 1970, until paid. 


Copies hereof shall be served on the parties. 


(No. 15,226) 


POINT PLEASANT LIVESTOCK Co., INC. v. ROBERT C. CARTE and 
JAMES L. WHITT. P&S Docket No. 4495. Decided May 9, 1973. 


Agent — For undisclosed principal — Purchaser — Actual —Purchase 
prices — Failure to pay — Reparation 


Where respondent James L. Whitt acted as agent for an undisclosed prin- 
cipal, respondent Robert C. Carte, in the transaction involved herein, 
both said respondents are jointly liable to complainant for the live- 
stock purchased in the total amount of $27,334.66 for which reparation 
is awarded complainant against respondents. 
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C. T. “Tad” Sanders, Kansas City, Missouri, for complainant. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on November 13, 1970, complainant claimed repara- 
tion from respondents in the amount of $27,334.66. It is therein 
alleged that on three separate occasions the respondents failed to 
pay for a total of 105 head of cattle, 33 veal calves, 70 head of 
sheep and lambs, and 1 hog as purchased and received. 


Copies of the complaint and the investigative report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the Rules of Practice (9 CFR 202.40) were served upon the re- 
spondents on April 10, 1971. A copy of the investigative report 
was served upon complainant on April 12, 1971. 


At the respective times of service of the copies of the complaint 
and the investigative report, respondents were each notified that 
an answer thereto should be filed within twenty days after such 
service and that failure to file an answer would be deemed an ad- 
mission of the allegations contained in the complaint, and the 
case file would be forwarded to the Office of the Secretary for is- 
suance of a default order without oral hearing, as provided in 
section 202.41(d) of the Rules of Practice (9 CFR 202.41(d)). 
No answer was filed by respondent Robert C. Carte. 


The complainant’s motion to dismiss the complaint against Rid- 
ley Commission Co., Inc., was granted on March 2, 1972. The 
complaint was dismissed as to respondent Ridley Commission 
Co., Inc., but not as to the other respondents. 


By consent of the remaining parties the proceeding was handled 
under the “shortened” procedure provided in the Rules of Prac- 
tice (9 CFR 202.17, 202.53). 


FINDINGS OF FACT 


1. Complainant, Point Pleasant Livestock Co., Inc., Point 
Pleasant, West Virginia, a corporation, was at all times material 
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herein engaged in business as a market agency selling livestock 
in commerce on a commission basis, operating on Point Pleasant 
Livestock Co., Inc., a posted stockyard subject to the Act, and was 
so registered with the Secretary of Agriculture under the Act. 


2. Respondent, James L. Whitt, an individual, Ironton, Ohio, 
was at all times material herein engaged in business as a dealer 
buying and selling livestock for his own account and others, in 


commerce, and was so registered with the Secretary of Agri- 
culture under the Act. 


8. Respondent, Robert C. Carte, an individual, Fremont, Ohio, 
was at all times material herein engaged in business as a dealer 
buying and selling livestock for his own account and others, in 


commerce, and was so registered with the Secretary of Agricul- 
ture under the Act. 


4. Respondent Whitt had been purchasing livestock for himself 
and Carte at Point Pleasant Livestock, Co., Inc., since early May, 
1970. The regular course of procedure in payment for such pur- 
chases by respondent Whitt was for him to designate after the sale 
which animals were his and which were for respondent Carte. Re- 
spondent Carte would then pay complainant directly for the live- 
stock purchased for him. 


5. On or about August 15, 1970, respondent Whitt purchased 
27 head of cattle and 183 lambs at Point Pleasant Livestock Co., 
Inc. The total purchase price of this livestock was $6,964.70. 

6. On or about August 22, 1970, respondent Whitt purchased 
44 head of cattle, 33 calves, 57 sheep and lambs, and 1 hog at 
Point Pleasant Livestock Co., Inc. The total purchase price of 
this livestock was $12,959.27. 


7. On or about August 29, 1970, respondent Whitt purchased 
34 head of cattle at Point Pleasant Livestock Co., Inc. The total 
purchase price of this livestock was $7,410.69. 


8. In each of the transactions detailed above respondent Whitt 
did not designate the ultimate purchaser of the livestock until 
after the sale was completed. 


9. Complainant received checks numbered 3116 and 3153, 
drawn by Carte, in payment for the purchases of August 15 and 
August 22 respectively. Check number 3116 was in the amount 
of $6,964.70 and check number 3153 was for the amount of $12,- 
959.27. 
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10. Point Pleasant Livestock Co., Inc., forwarded the checks 
through regular banking channels for payment but the checks 
were returned by the bank upon which they were drawn due to 
insufficient funds to cover them. Since the return of the checks 
there has been no payment of the debt. 


11. There has been no attempt to pay for the purchases of Au- 
gust 29, 1970, and there has never been any credit extended by 
complainant to the respondents. 


12. The complaint was filed with 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The failure of respondent Carte to file an answer is deemed an 
admission of the allegations in the complaint (9 CFR 202.41 (c), 
(d)). Thus, respondent Carte is deemed to have admitted that 
while engaged as a registered dealer he purchased and received, 
through his agent James L. Whitt, on August 15, 1970, August 
22, 1970, August 29, 1970, 105 head of cattle, 33 veal calves, 70 
head of sheep and lambs, and 1 hog from Point Pleasant Live- 
stock Co., Inc., Point Pleasant, West Virginia. Carte is also 
deemed to have admitted that he has not paid the total purchase 
price of $27,334.66 that is still due and owing to the complainant. 


It has been held that a dealer is subject to the jurisdiction of 
the Secretary under the reparations provisions of the Act, John 
F.. Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). 

A failure to pay in connection with a purchase of livestock in 
commerce constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded, Kalispell Live- 
stock Auction Co. v. Stirling, 31 A.D. 217 (1972). 


Respondent Whitt contends that he made the purchases from 
the complainant as an agent of Robert C. Carte. He also contends 
that complainant knew which livestock was being purchased for 
Carte. 


It is undisputed however that respondent Whitt would purchase 
livestock for his own account as well as for Carte. The evidence 
also indicates that it was not until after the sale that respondent 
would proceed to the office and have the livestock charged to the 
proper person. 


This practice, which was verified by respondent Whitt in his 
affidavit, made it impossible for the complainant to know the true 
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purchaser until the sale was complete. Point Pleasant Livestock 
Co., Inc., had no knowledge as to who the purchaser might be 
prior to settling for the sale. See, Missoula Livestock Auction Co. 
v. Stirling, 30 A.D. 1889 (1971) ; Kalispell Livestock Auction Co. 
v. Stirling, supra; Dillon Livestock Market v. Stirling, 31 A.D. 221 
(1972) ; Hendrickson v. Stirling, 31 A.D. 224 (1972); Shelby 
Stockyards Co. v. Stirling, 31 A.D. 228 (1972). 


The law is well settled that liability will attach to both the 
agent of an undisclosed or partially disclosed principal and the 
principal if he is discovered subsequent to the transaction. Cleo 


L. Gascho v. Frank Jessen, 29 A.D. 381 (1970). 


ORDER 


Within 30 days from the date of this order, respondents James 
L. Whitt and Robert C. Carte shall, jointly and severally, pay to 
complainant Point Pleasant Livestock Co., Inc., the sum of $27,- 
334.66 plus interest thereon at the rate of 8% per annum from 


October 1, 1970, until paid. 


Copies hereof shall be served upon the parties. 


(No. 15,227) 


In re RODNEY F. PREWITT. P&S Docket No. 4769. Decided May 
10, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of an order against him to cease 
and desist from engaging in business under the Act without meeting 
the bonding requirements thereof. 


Gregory Cooper, for complainant. 
Jacque W. Best, Sidney, Montana, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on March 19, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
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States Department of Agriculture, charging that respondent has 
willfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On May 1, 19738, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 


ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) Rodney F. Prewitt, hereinafter referred to as the re- 
spondent, is an individual with his address at Fairview, Montana. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 


stock in commerce for his own account and buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was termi- 
nated on February 16, 1972. Respondent was notified by certified 
mail on or about February 1, 1972, of such termination date and 
was informed that if he continued his livestock operations after 
February 16, 1972, without bond coverage or its equivalent as 
required under the Act and the regulations, he would be in vio- 
lation of section 312(a) of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. Notwithstanding such 
notice, respondent has engaged in the business of a dealer, buy- 
ing and selling livestock in commerce for his own account, and 
as a market agency, buying livestock in commerce on a commis- 
sion basis, without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
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U.S.C. 218(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. Such order shall have the same force and effect as 
if entered after full hearing and shall be effective on the sixth 
day after service upon respondent. 


(No. 15,228) 


In re MERLIN URBANOVSKY. P&S Docket No. 4770. Decided May 
11, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations by failing to pay when due 
the full purchase price of livestock. 


Gregory Cooper, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on March 21, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
willfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On April 27, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
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mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) Merlin Urbanovsky, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business lo- 
cated at Boling, Texas. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account as a dealer, within the meaning and subject to 
the provisions of the Act. 


2. Respondent, in connection with his operation as a dealer, 
during the period from September 23, 1972, through September 
30, 1972, in two separate transactions as specified in paragraph 
II of the complaint and at divers other times, purchased livestock 
in commerce, and failed to pay, when due, the full purchase price 
of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.- 
43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with respondent’s opera- 
tions as a dealer, shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 
Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 1140 


(No. 15,229) 


In re JOHNY P. VERNON. P&S Docket No. 4711. Decided May 17, 
1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of an order against him to cease 
and desist from engaging in business under the Act without meeting 
the bonding requirements thereof. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on November 2, 1972, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On May 1, 1973, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port referred to in section 202.16 of the rules of practice, and con- 
sents to the issuance of a specified order with findings of fact 
and conclusions based on the allegation of the complaint. Com- 
plainant recommended that the cease and desist order consented 
to by respondent be issued. Complainant has also recommended 
that respondent not be suspended as a registrant under the Act, 
because respondent is now in compliance with the bonding re- 
quirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Johny P. Vernon, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business lo- 
cated at Spearman, Texas. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent was notified by certified mail on or about May 
22, 1972, that his bond had been terminated and that if he contin- 
ued his livestock operations without bond coverage as required un- 
der the Act and the regulations, he would be in violation of section 
312 of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respond- 
ent has engaged in the business of a market agency buying live- 
stock on commission in commerce, without filing and maintain- 
ing a reasonable bond or its equivalent as required under the Act 
and the regulations. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. Such order shall have the same force and effect as 
if entered after full hearing and shall be effective on the sixth 
day after service upon respondent. 


(No. 15,230) 


In re FERN MEAT Co., INC., a corporation, and FERNANDO D. 
OROZCO, an individual. P&S Docket No. 4728. Decided May 
18, 1973. 


Checks—Insufficient funds—Purchase price—Failure to pay in full—Cease 
and desist 
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Where respondents violated the Act and regulations by issuing insufficient 
funds checks and failing to pay in full for purchases of meat and meat 
food products, respondents are ordered to cease and desist from such 
violations. 


Hugh A. Stowe, for complainant. 
Respondents pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge William J. Weber, filed April 11, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respond- 
ents. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND 
ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) hereinafter called the “Act’’, and the regulations promul- 
gated thereunder by the Secretary of Agriculture (9 CFR 201.1 
et seq.) hereinafter referred to as the “Regulations”. It was in- 
stituted by a Complaint filed on January 2, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Respondents were engaged in the 
business of buying meat and meat food products in commerce 
for the purpose of boning and preparing meats for sale in com- 
merce. 


Copies of the Complaint and the Rules of Practice were served 
on the Respondents on January 20, 1973. They were notified in 
writing that an Answer should be filed within 20 days, and that 
failure to file an Answer denying the allegations of the Complaint 
and requesting an oral hearing would constitute admission of 
such allegations and a waiver of a hearing. No Answer has been 
filed. 


On March 21, 1973, the Complainant filed a recommendation 
that the order proposed below be issued. The matter was referred 
to Administrative Law Judge William J. Weber, Office of the 
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Administrative Law Judges, of the United States Department of 
Agriculture, for preparation of a report without further investi- 
gation or hearing pursuant to section 292.9(c) of the rules of 
practice. 


PROPOSED FINDINGS OF FACT 


(a) Fern Meat Co., Inc., a/k/a Fern Meats and a/k/a Fern 
Meat Co., hereinafter referred to as Respondent Fern, is a cor- 
poration with its principal place of business located at 3147 Whit- 
tier Boulevard, Los Angeles, California 90023. 


(b) Respondent Fern at all times material herein was engaged 
in the business of buying meat and meat food products in com- 
merce for the purposes of boning and preparing meats for sale 
in commerce. 


(c) Respondent Fern at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


(d) Respondent Fernando D. Orozco, hereinafter referred to 
as respondent Orozco, is an individual, who resides at 3058 Ore- 
gon Street, Los Angeles, California 90023. 


(e) Respondent Orozco at all times material herein after May 
11, 1972, was president and sole owner of Respondent Fern. Prior 
to May 11, 1972, Respondent Orozco, with his wife, Delores, were 
the sole owners of Fern Meat Co., the predecessor of Respondent 
Fern. Respondent Orozco, at all times material herein was in 
complete charge of the operations of said Respondent Fern and 
did at all times material herein formulate, direct and control the 
policies, practices and activities of said Respondent Fern, includ- 
ing the buyer of meat and meat food products for Respondent 
Fern’s packer operations. Either Respondent Orozco or Respond- 
ent Orozco’s wife, Delores, issued all checks in payment for meat 
and meat food products purchased by Respondent Fern. Respond- 
ent Orozco determined on the part of Respondent Fern when, 
where and how such purchases of meat and meat food products 
and the payment therefore would be made. 


II 


Respondent Fern, under the direction, control and manage- 
ment of Respondent Orozco, in connection with its operations as 
a packer, on or about the dates and in the transactions as set 
forth in detail in paragraph II of the Complaint in purported 
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payment for meat and meat food products purchased in com- 
merce, issued checks which were returned unpaid by the bank on 
which they were drawn because Respondent Fern did not have 
sufficient funds on deposit in the account on which such checks 
were drawn. 


As of July 15, 1972, there remained unpaid a total of $85,- 
089.95 from transactions set forth in detail in paragraph II of the 
Complaint totaling $114,611.35. 


Ill 


Respondent Fern, under the direction, control and management 
of Respondent Orozco, in connection with its operations as a 
packer, during the period December 21, 1971 through June 28, 
1972, purchased meat and meat food products in commerce for 
the account of Respondent Fern from the sellers listed in para- 
graph III of the Complaint, and in connection with such purchases 
has failed to pay, when due, the full purchase price of such meat 
and meat food products. On July 15, 1972, there remained unpaid 
a total of $97,046.09 for meat and meat food products purchased 
from said Packers/sellers. 


PROPOSED CONCLUSIONS 


By reason of the facts alleged in paragraph II and III herein, 
the Respondents Fern and Orozco have engaged in and used un- 
fair and deceptive practices in commerce, in violation of section 
202(a) of the Act (7 U.S.C. 192(a)). 


PROPOSED ORDER 


Respondent, Fern Meat Co., Inc., its officers, directors, agents 
and employees, directly or through any corporate or other device, 
in connection with its operations as a packer, and Respondent 
Fernando D. Orozco, individually or as an officer, agent, or em- 
ployee of Fern Meat Co., Inc., shall cease and desist from: 


(1) failing to pay, when due, the full purchase price of meat 
and meat food products purchased in commerce; and 


(2) issuing checks or drafts in purported payment for meat 
or meat food products purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks when presented 
for payment. 
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This order to be effective on the sixth day after service upon 
the respondents. 


(No. 15,231) 


In re ALAN DRAKE, d/b/a NORTH HOUSTON LIVESTOCK AUCTION 
Co. P&S Docket No. 4780. Decided May 24, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of an order against him to cease 
and desist from engaging in business under the Act without meeting 
the bonding requirements thereof. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on April 12, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


On May 4, 1973, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 
Complainant also recommends that respondent not be suspended 
under the Act as he is now in full compliance with the bonding 
provisions provided for by the Act. 


FINDINGS OF FACT 


1. (a) Alan Drake, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 801 
Rankin Road, Houston, Texas 77090. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of a market agency, selling 
livestock in commerce on a commission basis under the trade name 
of North Houston Livestock Auction; and 


(2) Registered and bonded with the Secretary of Ag- 
riculture as a dealer to buy and sell livestock in commerce and 
as a market agency buying livestock in commerce on a commis- 
sion basis under the trade name of A. & D. Cattle Co. 

2. Respondent was notified by certified mail on or about Feb- 
ruary 5, 1972, and December 27, 1972, that if he continued his 
livestock selling agency operations without bond coverage as re- 
quired under the Act and the regulations, he would be in viola- 
tion of section 312(a) of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. Notwithstanding such 
notice, respondent has engaged in the business of a market 
agency, selling livestock on commission in commerce, without fil- 


ing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 


respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondent has consented 
to the issuance of the cease and desist order set forth below, and 
complainant has recommended that such order be issued, the or- 
der will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 


sonable bond or its equivalent, as required under the Act and the 
regulations. 


Such order shall become effective on the sixth day after service 
thereof upon the respondent. Copies thereof shall be served upon 
the parties. 
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(No. 15,232) 


In re Roy F. WENDLAND. P&S Docket No. 4781. Decided May 24, 
1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of an order against him to cease 
and desist from engaging in business under the Act without meeting 
the bonding requirements thereof. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


‘This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on April 13, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


On May 4, 1973, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 
Complainant also recommends that the request for suspension of 
registration be withdrawn, as respondent is now in full compli- 
ance with the bonding provisions provided for by the Act. 


FINDINGS OF FACT 


1. (a) Roy F. Wendland, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business lo- 
cated at Route 4, Huron, South Dakota 57350. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent was notified by certified mail on or about March 
12, 1973, that if he continued his livestock operations without 
bond coverage as required by the Act and the regulations, he 
would be in violation of Section 312 of the Act and Sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has engaged in the business of 
a dealer, buying and selling livestock in commerce for his own 
account, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.80). Inasmuch as respondent has consented 
to the issuance of the cease and desist order set forth below, and 
complainant has recommended that such order be issued, the or- 
der will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Such order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,233) 


In re LEE DROSSELMEYER and J. W. DROSSELMEYER d/b/a KING- 
MAN COMMUNITY SALE Co. P&S Docket No. 4755. Decided 
May 29, 1973. 
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Consent order—Cease and desist 


Respondents have consented to a cease and desist order aganist them for 
violations of the Act and regulations with respect to accounts and 
records, custodial account for shippers’ proceeds, purchase of live- 
stock out of consignment and net proceeds of sale. 


Hugh Stowe, for complainant. 
Paul R. Wunsch, Kingman, Kansas, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on February 23, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On April 30, 1973, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations and consent to the issu- 
ance of a specified order containing findings of fact and conclu- 
sions based upon the allegations of the complaint and answer. 
Complainant has recommended that the order consented to by the 
respondents be issued. 


FINDINGS OF FACT 


1. (a) Lee Drosselmeyer and J. W. Drosselmeyer, hereinafter 
referred to as the respondents, are partners, doing business as 
Kingman Community Sale Co., with their principal place of busi- 
ness located at Kingman, Kansas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Kingman Community Sale Co., a posted stockyard under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard, and buying and sell- 
ing livestock in commerce for their own account; and 
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(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondents, in connection with their operations as a market 
agency during the period from April 6, 1972 through December 
22, 1972, failed to maintain and use properly their custodial ac- 
count for shippers’ proceeds thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock in that: 


(a) (1) As of April 6, 1972, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
in the amount of $21,452.58, and had to offset such checks, cash 
in said bank account in the amount of $546.75, no deposits in 
transit, and no current proceeds receivable, resulting in a de- 
ficiency of $20,905.83 in funds available to pay shippers’ pro- 
ceeds ; 


(2) As of April 14, 1972, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
in the amount of $25,878.38, and had to offset said checks, cash 
in said bank account in the amount of $5,561.30. There were no 
deposits in transit and no current proceeds receivable, resulting 


in a deficiency of $20,317.08 in funds available to pay shippers’ 
proceeds ; 


(3) As of April 20, 1972, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
in the amount of $10,856.59, and had to offset said checks, cash 
in said bank account in the amount of $2,636.94. There were no 
deposits in transit and no current proceeds receivable, resulting 
in a deficiency of $8,219.65 in funds available to pay shippers’ 
proceeds ; 


(4) As of April 28, 1972, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
in the amount of $49,373.33, and had to offset said checks, cash 
in said bank account in the amount of $29,312.65. There were no 
deposits in transit and no current proceeds receivable, resulting 
in a deficiency of $20,060.68 in funds available to pay shippers’ 
proceeds ; 


(5) As of June 8, 1972, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
in the amount of $7,002.12, and had to offset said checks, cash 
in said bank account in the amount of $76.95. There were no 
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deposits in transit and no current proceeds receivable, resulting 
in a deficiency of $6,925.17 in funds available to pay shippers’ 
proceeds ; 


(6) As of August 31, 1972, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
in the amount of $12,880.20, and had to offset said checks, cash 
in said bank account in the amount of $8,875.97. There were no 
deposits in transit and no current proceeds receivable, resulting 
in a deficiency of $4,004.23 in funds available to pay shippers’ 
proceeds; and 


(7) As of December 22, 1972, respondents had out- 
standing checks drawn on their custodial account for shippers’ 
proceeds in the amount of $29,321.40, and had to offset said 
checks, cash in said bank account in the amount of $19,453.54. 
There were no deposits in transit and no current proceeds _re- 
ceivable, resulting in a deficiency of $9,867.86 in funds available 
to pay shippers’ proceeds. 


(b) (1) Such deficiencies were due, in part, to respondents’ 
failure to reimburse their custodial account for shippers’ pro- 
ceeds, within the time prescribed by the regulations, for livestock 
purchased out of consignments in support of the market and fail- 


ure to deposit in the custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from sales of consigned livestock. 


(2) Such deficiencies were due, in part, to respondents’ 
use of custodial funds for purposes of their own and purposes 
other than the payment of lawful marketing charges and the re- 
mittance of net proceeds to owners and consignors of livestock 
including purchasing livestock, as set forth below, on a dealer 
basis for respondents’ own account. 


Date of No. of Purchase Custodial 
Purchase Head Purchased From Price Funds Used 
March 1, 1972 90 Elmer Schrags $19,565.64 $19,565.64 


(c) Subsequent to the filing of the complaint, action was 
taken by respondents which placed their custodial account in 
proper balance in accordance with the applicable regulations un- 
der the provisions of the Packers and Stockyards Act. 


3. At the stockyard, on or about the dates and in the transac- 
tions set forth in paragraph III of the complaint, respondents 
permitted their ringman, Bud Graber, to purchase, for his own 
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account, livestock which had been consigned to respondents for 
sale on a commission basis. 


4. (a) At the stockyard, on or about the dates and in the trans- 
actions set forth in paragraph IV A of the complaint, respondents 
permitted their weighmaster, Ted Puls, to purchase, for his own 
account, livestock which had been consigned to respondents for 
sale on a commission basis. 


(b) At the stockyard, on or about the dates and in the trans- 
actions set forth in paragraph IV B of the complaint, respondents 
permitted their weighmaster, Ted Puls, to purchase, for the ac- 
count of others, livestock which had been consigned to respond- 
ents for sale on a commission basis. 


5. Respondents on or about the dates and in the transactions 
set forth in paragraph V of the complaint, submitted accounts 
of sale to consignors of livestock which failed to show the true 
and correct names of the purchasers. Respondents retained copies 
of such accounts of sale as a part of their records. 


6. (a) Respondents, during the period from on or about April 
6, 1972, through June 8, 1972, in connection with their market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in their business. Respondents during such 
period failed to keep (1) a general ledger of accounts showing as- 
sets, liabilities, income, expenses and net worth or capital; (2) 
a complete record of accounts receivable; and (3) a record of 
market support activity. 


(b) Respondents, during the period from on or about April 
6, 1972, through June 8, 1972, in connection with their business 
as a dealer, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in 
their business as a dealer under the Act in that respondents failed 
to keep and maintain (1) a general ledger of accounts showing 
assets, liabilities, and net worth; (2) a cash receipts journal; (3) 
a purchase and sales journal; (4) a record of checks issued; and 
(5) a livestock inventory. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2(a) and 
2(b), respondents have wilfully violated sections 307 and 312(a) 
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(7 U.S.C. 208 and 213(a)) and section 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts set forth in Findings of Fact 3, 4(a) 
and 4(b), respondents have wilfully violated sections 307 and 
812(a) of the Act (7 U.S.C. 208, 213(a)) and section 201.57 (a) 
of the regulations (9 CFR 201.57 (a) ). 


By reason of the facts set forth in Findings of Fact 5, respond- 
ents have wilfully violated sections 307, 312(a) and 401 (7 U.S.C. 
208, 213(a), 221) and section 201.43(a) of the regulations (9 
CFR 201.43 (a) ). 


By reason of the facts set forth in Findings of Fact 6(a) and 
6(b), respondents have wilfully violated section 401 of the Act 
(7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, in connection with livestock operations subject to 
the Act both individually and as partners with each other or with 
other persons, shall cease and desist from: 


1. Using funds received as proceeds from the sale of livestock 
handled on a commission basis for purposes of their own and for 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


2. Making such other use of shippers’ proceeds in their posses- 
sion or control as will in any manner endanger or impair the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due to the person or persons entitled thereto; 


3. Failing to deposit in their custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock ; 


4. Failing to otherwise maintain their custodial account for 
shippers’ proceeds in conformity with the applicable provisions of 
the regulatons. 


5. Permitting ringman, weighmasters and other employees of 
respondents, engaged in the actual conduct of auction sales, to 
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purchase livestock out of consignment for any purpose for their 
own account or the account of others; and 


6. Issuing accounts of sale which fail to show the true and cor- 
rect names of the buyer of consigned livestock. 


Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all tranactions involved in their 
business as a market agency subject to the Act including a gen- 
eral ledger; a properly maintained accounts receivable journal; 
and a complete record of market support purchases and sales. 


Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in their 
business as a dealer subject to the Act including a general ledger 
of accounts; a daily record of livestock purchases and sales; a 
cash receipts journal; a complete and accurate record of checks 
issued; and a livestock inventory. 


The order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


DISMISSAL—BY CONSENT OF COMPLAINANT 
(No. 15,234) 


KARG FARMS v. OGALLALA LIVESTOCK COMMISSION and LARRY 
RAILE. P&S Docket No. 4708. Order issued May 24, 1973, by 
Donald A. Campbell, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF CLAIM FOR REPARATION 
(No. 15,235) 


JACK JOHNSON v. LIVESTOCK MARKET DEVELOPMENT CoO., INC. 
d/b/a ONTARIO LIVESTOCK COMMISSION Co. P&S Docket No. 
4672. Order issued May 29, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 
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Where there was no warranty of grade or condition of the strawberries 
beyond the contract destination, respondent is liable to complainant 
for the agreed contract price thereof, less the amount already paid 


by respondent thereon, or a total of $1,651.67 for which reparation 
is awarded. 


Complainant pro se. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion against respondent in the amount of $1,651.47 in connection 
with a shipment of strawberries in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $3,000 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement and a statement in reply 
to the answering statement filed by respondent. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Peter Provenzano, is an individual doing 
business as John Provenzano, whose address is Route 3, Box 252, 
Benton Harbor, Michigan. 


2. Respondent, Peter Cipriano, is an individual doing business 
as Produce Buyers Company, whose address is 7201 W. Fort St. 
Detroit, Michigan. At the time of the transaction involved herein 
respondent was licensed under the Act. 


3. On June 13, 1972, by oral contract and in contemplation of 
foreign commerce, complainant sold a truckload of strawberries 
to respondent, consisting of 248 crates at $6.75 per crate and 223 
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flats at $3.70 per flat for a total invoice price of $2,499.10 de- 
livered Detroit, Michigan. 


4. On June 13, 1972, complainant shipped from loading point 
in Benton Harbor, Michigan, to respondent at Detroit, Michigan, 
248 crates and 223 flats of strawberries. The shipment arrived 
at Detroit on June 14, 1972, and was accepted without complaint 
by respondent. 


5. On June 16, 1972, respondent informed complainant by tele- 
phone that its (respondents) Canadian buyers had complained 
about the condition of the strawberries upon their arrival in Can- 
ada. 


6. Respondent has paid complainant the sum of $847.43 in con- 
nection with this transaction, leaving a balance due of $1,651.67. 


7. The formal complaint was filed on October 24, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute regarding the fact that the subject straw- 
berries were sold to respondent on a delivered basis. The parties 
also agree that the strawberries were delivered to and accepted 
by respondent at Detroit, Michigan. There is a dispute however, 
as to the existence of any warranty as to condition of the straw- 
berries beyond the contract destination. Complainant alleges that 
no such warranty exists. Respondent, disagrees, however, and 
avers that since the complainant understood that the strawberries 
were ultimately intended for shipment to Canada, that complain- 
ant warranted the condition of the strawberries to that destina- 
tion. 


Although we find the complaint understood that the strawber- 
ries were ultimately intended for shipment to Canada, we con- 
clude that there was no warranty of grade or condition to that 
destination. See T.J. Power and Co. v. Eastern Potato, 27 A.D. 
969. 


Respondent received and accepted the truckload of strawber- 
ries and therefore, is liable to complainant for the agreed con- 
tract price thereof, subject to respondent’s right to reduce such 
liability by proving damages resulting from any breach of con- 
tract by complainant. O’Donnell Fruit Company v. Mercurio, 18 
A.D. 1173. We find that respondent has offered no evidence to 
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establish that the strawberries failed to meet contract require- 
ments on arrival at contract destination. We conclude, therefore, 
that respondent owes complainant the agreed contract price of 
the strawberries, or $2,499.10, less $847.43 respondent has paid, 
or a total of $1,651.67. Respondent’s failure to pay complainant 
this sum is a violation of section 2 of the Act, for which repara- 
tion should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant as reparation $1,651.67, with interest thereon 
at the rate of 8 percent per annum from July 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,237) 


JOHN B. FACCIANI Co. v. ALBERT URSINI. PACA Docket No. 2- 
2692. Decided May 2, 1973. 


Separate transaction on which no allowance granted—Claim for offset dis- 
allowed — Reparation 


Where sale of the grapes in car BAR 8331 was a separate transaction on 
which no allowance was granted respondent, and where respondent’s 
claim for an offset on account of another transaction is without merit, 
respondent is liable to complainant for the full purchase price of the 
grapes in issue for a total of $3,282.40. An amount of $810.61 was pre- 
viously awarded complainant. Reparation is now awarded complainant 
in the amount of $2,471.79. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $3,282.40 in 





1162 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1161 


connection with the sale of a carload of juice grapes in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to admitting liability to complainant in the amount of $810.61, 
but denying liability as to the remaining amount claimed of $2,- 
471.79. On September 19, 1972, the Department issued an order 
for respondent to pay to complainant, as an undisputed amount, 
$810.61, with interest. 


Although the amount claimed in this proceeding exceeds $3,000, 
oral hearing was waived by the parties. Accordingly, the short- 
ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to this procedure, each 
party was given an opportunity to submit additional evidence in 
the form of sworn statements, but neither did so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Raymond A. Fac- 


ciani, John B. Facciani, and Theodore E. Facciani, doing business 
as John B. Facciani Co., whose address is P. O. Box 648, Fontana, 
California. 


2. Respondent is an individual, Albert J. Ursini, Sr., doing 
business as Albert Ursini, whose address is 6545 North LeMai 
Avenue, Lincolnwood, Illinois. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On October 10, 1971, in the course of interstate commerce, 
complainant shipped 1,040 lugs of Muscat juice grapes in car 
number BAR 8331 from Uva, California, to its sales agent, Bau- 
mel & Kurtz, destination Kansas City, Kansas. Baumel & Kurtz 
is a distributorship located in Bakersfield, California. 


4. On October 15, 1971, Baumel & Kurtz sold to respondent, on 
behalf of complainant, the said carload of grapes at an agreed 
price of $3,282.40, f.o.b. Kansas City, Kansas. Respondent ac- 
cepted the shipment at Kansas City, Kansas, and diverted it to 
New Jersey. 


5. No payment has been made to complainant on account of 
this transaction. 
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6. The formal complaint was filed on May 24, 1972, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of the 
contract; nor does respondent deny having received grapes con- 
forming in kind, size and quality to the terms of sale. 


Respondent alleged in his answer that he purchased car BAR 
8331 and diverted it to Eilien & Co., Inc., a firm believed to be 
located in Passaic, New Jersey, and in which respondent allegedly 
holds an interest. Respondent further alleged that this purchase 
was related to another purchase of a carload of grapes, car num- 
ber SPFE 454254, by Eilien & Co., Inc., from complainant, and 
as to which complainant guaranteed that it would protect Eilien 
& Co., Inc., from any losses suffered due to a drop in market 
prices. Respondent alleged that a loss was suffered on the sale 
of grapes from car SPFE 454254 totalling $2,471.79; and that 
that amount should be deducted from the purchase price of car 
BAR 8331. In a telegram to respondent, dated February 4, 1971, 
and which is attached to the Department’s report of investigation, 
complainant denied the existence of any dispute between it and 
Eilien & Co., Inc., in regard to the sale of car SPFE 454254. Com- 
plainant alleged that it had granted Eilien & Co., Inc., an allow- 
ance on that car; and that the deal had been closed satisfactorily. 
Complainant further alleged that said sale to Eilien & Co., Inc., 
was a separate transaction from the sale of car BAR 8331 to re- 
spondent. 


Since respondent admitted the contract with complainant for 
the grapes in car BAR 8331 and that he received and accepted 
the shipment, respondent is liable for the full purchase price in 
connection with that transaction. Respondent claims an offset of 
$2,471.79 due him from complainant on account of another trans- 
action involving the sale of grapes in car SPFE 454254 by com- 
plainant to Eilien & Co., Inc. Respondent has not submitted any 
evidence to support his claim that he is entitled to such an offset. 
We conclude that there is no merit to this contention. 


Respondent’s failure to pay complainant promptly the full 
purchase price of $3,282.40 for the grapes in car BAR 8331 is in 
violation of section 2 of the act. Reparation having previously 
been awarded in the amount of $810.61, with interest, reparation 
should now be awarded to complainant in the amount of $2,471.- 
79, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,471.79, with interest there- 
on at the rate of 8 percent per annum from November 1, 1971, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,238) 


KALEEL Bros. INC. v. BONANZA DISTRIBUTORS, INC. PACA Docket 
No. 2-2716. Decided May 2, 1978. 


Diversion — Refusal to deliver — Breach of contract—Damages—Reparation 


Where respondent breached the contract by diversion of the shipment of 
onions it contracted to sell and deliver to complainant, respondent is 
liable to complainant for the amount of damage claimed, $440.00, for 
which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $440.00 in connection 
with a shipment of onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
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complainant filed an opening statement and respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kaleel Bros., Inc., is a corporation whose ad- 
dress is 360 West Commerce Street, Youngstown, Ohio. 


2. Respondent, Bonanza Distributors, Inc., is a corporation 
whose address is 1100 West Shaw, Suite 136, Fresno, California. 
At the time of the transaction involved herein respondent was 
licensed under the Act. 


8. On June 7, 1972, is the course of interstate commerce and 
by written contract, respondent sold to complainant a carload of 
U.S. No. 1 onions consisting of 700 50-pound sacks Jumbo yel- 
lows at $4.20 per sack and 100 50-pound sacks large yellows at 
$3.25 per sack, for a total invoice price of $3,265 delivered 
Youngstown, Ohio. 


4. The contract between the parties were negotiated by a 
broker, C.H. Robinson Company. Cleveland, Ohio, which issued 
a memorandum of sale in connection with this transaction. 


5. On June 7, 1972, respondent shipped from loading point in 


the State of California to complainant in Youngstown, Ohio, the 
onions involved herein in car number BAR 7414. 


6. On June 10, 1972, respondent sent a telegram to the broker, 
C.H. Robinson Company, which stated, in part, as follows: 


“... YOUR BROKER’S CONFIRMATION ... IS NOT AC- 
CEPTED AS IT WAS SOLD FOB SALE DELIVERED 
(SIC) PRICE ONLY. YOUR CONFIRMATION SHOW- 
ING U.S. NO. 1 AT DELIVERY POINT IS NOT ACCEPT- 
ABLE IF WE DO NOT RECEIVE CORRECTION BY 
WIRE NO LATER THAN NOON MONDAY JUNE 17TH 
(SIC) CAR WILL BE DIVERTED...” 


7. On June 12, 1972, respondent sent a second telegram to the 
broker, which stated, in part, as follows: 


“.,.. AS PER OUR WIRE OF JUNE 10TH - WE HAVE 
NOT RECEIVED YOUR CORRECTED CONFIRMATION 
AS DIRECTED BY NOON TODAY, AND WE HAVE 
THEREFORE DIVERTED (SIC) SUBJECT CAR.. .” 
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8. On June 18, 1972, complainant purchased, through C.H. Rob- 
inson Company, a carload of onions from Mort Brown, Inc. at a 
delivered price of $4.75 per 50-pound sack. 


9. The formal complaint was filed on August 7, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleged that on June 7, 
1972, respondent contracted to sell to complainant one carload of 
U.S. No. 1 onions for a total purchase price of $3,265, delivered, 
Youngstown, Ohio. Complainant further alleged that car BAR 
7414 was shipped on June 7, 1972, but that respondent diverted 
the car and refused to deliver the onions in breach of contract 
and in violation of section 2 of the Act. Finally, complainant al- 
leged that as a result of respondent’s failure to deliver the onions, 
it was damaged in the amount of $440.00. This figure was based 
upon the difference between the contract price and the purchase 
price complainant paid for comparable onions acquired as re- 
placement. 


In its answer, respondent denies liability to complainant, al- 
leging that a valid contract did not exist due to the failure of the 
broker, C.H. Robinson Company, to timely correct the memo- 
randum of sale it issued concerning the transaction in question. 
Further, respondent alleged that on June 10, 1972, it made timely 
objection by telegram to the broker of the terms of the memo- 
randum. Specifically respondent’s telegram stated that the trans- 
action was an f.o.b. sale at delivered price and not on a delivered 
basis as stated in the memorandum. The telegram also stated 
that if respondent did not receive a corrected memorandum by 
wire noon Monday June 17th ' the car would be diverted. On June 
13, 1972, respondent sent a second telegram to the broker stating 
that car BAR 7414 had been diverted due to the broker’s failure 
to timely furnish a corrected confirmation. 


As the party claiming the breach of contract, the burden of 
proving the terms of such contract by a preponderance of the 
evidence rested with complainant. As evidence that the carload 
of onions was purchased on a delivered basis, complainant offers 
the broker’s memorandum of sale containing this term, which 
was issued to both parties. However, the evidence discloses that 


1. Date which actually appears in telegram is June 17th, respondent alleges this was erro- 
neous and was intended to state June 12th. 
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respondent upon receipt of the memorandum on July 10, 1972, 
immediately objected to the terms therein by telegram sent to 
the broker. As a result of respondent’s objection the broker’s 
memorandum can not be presumed to correctly state the terms 
of the contract. Further evidence supporting complainant’s posi- 
tion included a letter received by the Department from the broker, 
C.H. Robinson, which fully substantiated complainant’s version 
of the facts. The only evidence as to the terms of the contract 
prepared by respondent, other than the July 10th telegram, was 
the invoice it issued in connection with this transaction. The in- 
voice states the onions were sold at a “delivered” price, and also 
contains a “TERMS” provision which indicates that the sale was 
on a “delivered”’ basis. 


As a result, the weight of the evidence submitted establishes 
that on June 7, 1972, respondent contracted to sell to complainant 
one carload of U.S. No. 1 onions, delivered Youngstown, Ohio. 
The evidence further establishes that on June 12, 1972, respond- 
ent diverted said shipment of onions while in transit to com- 
plainant. It is concluded that respondent’s diversion on June 12 
was a breach of contract and in violation of section 2 of the Act. 


The measure of damages for non-delivery by the seller is the 
difference between the market price at the time when the buyer 
learned of the breach and the contract price. Uniform Commer- 
cial Code 2-718; Millbrook Processing Corp. v. Northwestern 
Packing Co., et al., 25 A.D. 422. The Market News Service Re- 
ports for June 13, 1972, issued at Cleveland, Ohio, show that U.S. 
No. 1 California large yellow onions in 50-pound sacks sold on 
that date of $5.50 to $5.75.2 Based on the $5.50 figure the lowest 
price of a carload of onions meeting the requirements of the 
contract involved herein is $4,400. The difference between the 
Market price of $4,400 and the contract price of $3,265 is $1,135. 
However, complainant expressly limited its claim for damages to 
$440. Accordingly, damages should be awarded complainant in 
the amount of $440 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, a reparation $440.00, with interest thereon 
at the rate of 8 percent per annum from July 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


2. There being no Market New Service Reports published for Youngstown, Ohio, Market, 
the Cleveland reports are therefore considered applicable and are utilized. 
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(No. 15,239) 


RARITY PACKING Co., INC. v. STEVE AKINS WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2797. Decided May 2, 1978. 


Agreed purchase price — Failure to pay — Reparation 


Where respondent accepted the lettuce and neglected and refused to pay 
the purchase price thereof, respondent is liable to complainant for the 
amount thereof for a total of $783.75 for which reparation is awarded 
as stated in the Order herein. 

John R. Catlin, Los Angeles, California, for complainant. 

Shirley R. Levin, Dallas, Texas, for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $783.75 in 


connection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer generally denying liability to the complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3000.00, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties 
are considered a part of the evidence of the case, as is the De- 


partment’s report of investigation. Complainant filed an opening 
statement, a copy of which was served upon respondent. Respond- 


ent did not file an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Rarity Packing Co., Inc., 
whose address is P. O. Box 428, Oxnard, California. 
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2. Respondent is a corporation, Steve Adkins Wholesale Pro- 
duce, Inc., whose address is 925 South Harwood Street, Dallas, 
Texas. At the time of the transaction involved herein, respondent 
was licensed under the act. 


8. On May 9, 1972, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 475 cartons of let- 
tuce, grade U.S. No. 1 with exception of cracked ribs, weight 48 
to 50 pounds. Elmers Tune brand, at the agreed price of $1.35 
per carton, f.o.b. Oxnard, California, plus $.30 per carton cooling, 
for a total price of $783.75. The contract was negotiated and con- 
firmation thereof issued to the parties under date of May 9, 1972, 


by S. Cortello, Inc., a brokerage firm located in Dallas, Texas. 


4. On May 9, 1972, pursuant to the contract, complainant 
shipped by truck from Oxnard California, to the respondent in 
Dallas, Texas, 475 cartons of Elmers Tune brand lettuce conform- 
ing to the contract specifications. 


5. Upon arrival at destination in Dallas, respondent accepted 
the lettuce but has since failed, neglected and refused to pay com- 
plainant the agreed purchase price of $783.75. 


6. The formal complaint was filed on October 30, 1972, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleged: (1) that on May 
9, 1972, complainant by oral contract sold to respondent 475 car- 
tons of lettuce at the agreed price of $1.35 per carton, plus cool- 
ing, on an f.o.b. basis; (2) that complainant shipped on May 9, 
1972, from the loading point in Oxnard, California, to respond- 
ent in Dallas, Texas, lettuce meeting contract specifications and 
in the manner agreed upon; and (3) that upon arrival at desti- 
nation, respondent accepted the lettuce in compliance with the 
contract of sale, but has since failed, neglected and refused to 


pay complainant the agreed purchase price. In support, com- 
plainant attached a copy of the broker’s confirmation of sale cov- 
ering 475 cartons of Elmers Tune brand lettuce, dated May 9, 


1972, by S. Cortello, Inc., and a copy of complainant’s invoice 
for the shipment, dated May 10, 1972. 


Respondent’s answer admitted paragraphs 1-3 of the com- 
plaint, which described the parties and their licensing status. 
The answer otherwise constituted a general denial of the allega- 
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tions of the complaint concerning the transaction specified in the 
complaint. The answer offered no specific facts to support the de- 
nials nor was any documentary or other evidence supplied by the 
respondent to counter the allegations of the complaint and the 
supporting documentary evidence submitted by complainant. 


On this state of the record, the foregoing findings of fact must 
be made in favor of the complainant. It is concluded that the 
respondent’s failure to pay for the lettuce constitutes a violation 
of section 2 of the act and reparation should be awarded to com- 
plainant in the amount of $783.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay the complainant, as reparation, $783.75, with interest there- 
on at the rate of 8 per cent per annum from June 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,240) 


FORT PIERCE TOMATO GROWERS v. SUNSHINE TOMATO Co., INC. 
PACA Docket No. 2-2358. Decided May 9, 1973. 


Acceptance—Contract price—First quoted price in Federal Market News 
Service—Reasonable value—Selling on consignment absent authority— 
Damages—Budren of proof—Failure to sustain—Reparation 


Where respondent failed to sustain its burden of proving a breach of con- 
tract by complainant with resulting damages, respondent is liable to 
complainant for the contract price of the tomatoes tendered in the 
amount of $5,460.00 for which reparation is awarded. The counter- 
claim is dismissed. 

Complainant pro se. 

David D. Dretler, Boston, Massachusetts, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $5,460.00 in 
connection with a shipment of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant and asserting a 
counterclaim. Complainant did not file a reply to the counter- 
claim. 


Although the amount involved herein exceeds $1,500, the par- 
ties have waived oral hearing. Respondent withdrew its request 
for oral hearing. Accordingly, the shortened method of procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) 
is applicable. Pursuant to such procedure, respondent filed an an- 
swering statement. Moreover, a deposition of H. S. Flynt sub- 
mitted by respondent was received in evidence after opportunity 
was given for objections to such action. 


FINDINGS OF FACT 


1. Complainant is a partnerhip composed of John W. Camp- 
bell and Hogan & Sons Citrus Corporation, doing business as Fort 
Pierce Tomato Growers, whose address is State Farmers Market, 
P. O. Box 3030, Fort Pierce, Florida. At the time of the trans- 
action involved herein, complainant was licensed under the act. 


2. Respondent, Sunshine Tomato Co., Inc., is a corporation 
whose address is 1 New England Produce Center, Chelsea, Mas- 
sachusetts. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On May 2, 1971, in the course of interstate commerce, com- 
plainant sold to respondent a trailer load of tomatoes consisting 
of 40 lb. cardboard cartons as follows: 


No. of Packages Size Grade Price Total 
60 5 x .S. Combination $8.00 $480.00 

290 .S. Combination 8.00 2320.00 

451 .S. Combination 5.00 2255.00 

100 .S. Combination 3.00 300.00 

30 .S. No. 2 3.50 105.00 
$5460.00 

(f.0.b. shipping point) 


The U.S. Combination tomatoes were to average 85% U.S. No. 
1 quality. The U.S. Combination tomatoes were branded “Blue 
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Ribbon Lot No. 7” and the U.S. No. 2 tomatoes were branded 
“Sunray Lot No. 77.” 


4. The contract was negotiated by Frank Morello, respondent’s 
broker located at Fort Pierce, Florida, who issued a memorandum 
of sale in connection with the transaction. 


5. The tomatoes were inspected at point of shipment between 
April 30, 1971, and May 2, 1971. Such inspection showed that 
901 CB 40 lb. cartons of fresh mature green tomatoes, size 5x6, 
6x6, 6x7, and 7x7 were graded as “U.S. Combination with 85% 
U.S. No. 1 Quality,” with “no decay.” Moreover, this inspection 
showed that 30 CB 40 lb. cartons of fresh mature green tomatoes, 
size 6x7, graded as “U.S. No. 2”, with “no decay.” 


6. On May 2, 1971, the tomatoes were released by complainant 
upon instructions by respondent’s broker for gassing. Subse- 
quently, on May 5, 1971, the trailer was shipped by rail to re- 
spondent at Chelsea, Massachusetts, from Fort Pierce, Florida. 


7. Upon arrival of the shipment at destination on May 10, 
1971, respondent secured an inspection of the tomatoes delivered, 
which was conducted by National Perishable Inspection Service, 
Inc. Such inspection, in pertinent part, showed the following: 
“QUALITY DESCRIPTION, Etc.; Fruit is clean, mature and 
bright appearing. Fairly well to well formed except as noted be- 
low. Blue Ribbon 12 to 62, average 30% turning ripe, balance 
green. Defects: Average between 1 and 2% serious scars and 
blemishes, grade defects. Average 8% light scars and blemishes, 
not grade defects but detracting from sales appearance. Sunray: 
Average 6% misshapen fruit. Average 1% firm ripe; 32 to 46, 
average 40% turning ripe, balance green. Defects: Average 6% 
serious scars and blemishes, grade defects. Average 17% light 
scars and blemishes, not grade defects, but detracting from sales 
appearance. CONDITION: Blue Ribbon: 4 to 6, average between 
5 and 6% damage by sunken discolored areas on shoulders. Swn- 
ray: 0 to 2, average less 1% soft rot decay, 6 to 10, average 8% 
damage by sunken discolored areas on shoulders.” 


8. Subsequently, on May 15, 1971, respondent secured another 
inspection by National] Perishable Inspection Service, Inc., which 
dealt only with the condition of the tomatoes. Such inspection 
showed as follows: “CONDITION: Range 8 to 22, average 16% 
firm ripe; 32 to 52, average 43% turning ripe. 8 to 32, average 
23% alternaria rot and soft rot decay. Some packs are wet and 
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leaking. 16 to 32, average 24% damage by sunken areas on shoul- 
ders.” 


9. Respondent sold 531 cartons of the tomatoes involved here- 
in for gross proceeds of $536.00, while dumping 400 cartons of 
the tomatoes. Respondent rendered an accounting to complainant 
in connection with this transaction wich showed a net loss to re- 
spondent of $1,205.75. No part of complainant’s invoice price for 
tomatoes sold has been paid by respondent. 


10. A formal complaint was filed on August 10, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the kind, quality, grade and sizeof tomatoes contracted 
for, respondent has since failed to pay complainant the agreed 
purchase price thereof, being the total Sum of $5,460.00. Hence, 
complainant submits that there is now\due and owing from re- 
spondent such sum, no part of which has been paid. Respondent 
denies that complainant’s computation of the contract price is 
correct. Respondent states that the agreed purchase price of the 
30 CB 40 lb. cartons of 6x7 U.S. No. 2 tomatoes was $3.35 per 
carton or a total of $100.50, whereas complainant alleges the 
price was $3.50 per carton for a total of $105.00. Moreover, re- 
spondent denies that it accepted the tomatoes tendered by re- 
spondent as being in compliance with contractual specifications. 
Respondent submits that during the inspection at shipping point 
indicated in Finding of Fact 5, “‘field’”’ disorders in the tomatoes 
evolved, particularly the condition known as “sunken discolored 
areas on the shoulders of the tomatoes.” Respondent alleges that 
such inspection at origin failed to show conditions prevalent in 
the tomatoes which lead to the development of the above disorder 
and contends that the tomatoes in question may have been im- 
properly grown, developed or handled by complainant. Conse- 
quently, respondent submits that it was damaged in the sum of 
$1,205.00, for which respondent rendered an accounting to com- 
plainant and asserted a counterclaim. 


Initially, it is necessary to settle the issue of the correct con- 
tract price for the tomatoes involved herein. In this regard, it 
is noted that the first quoted price for 6x7 tomatoes of U.S. No. 2 
quality for the Fort Pierce, Florida, area subsequent to Sunday, 
May 2, 1971, appeared in the Federal Market News Service Re- 
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port on Tuesday, May 4, 1971. The report indicated that such 
tomatoes were selling for $3.25 to $3.50. We conclude that the 
price of $3.50 represents the reasonable value of the 30 carton 
lot and, consequently, the total contract price for the shipment 
of tomatoes is hereby deemed to be $5,460.00. 


Turning to the issue of acceptance of the produce, it is evident 
that respondent accepted the shipment when it stopped for gas- 
sing at shipping point. Moreover, respondent has not shown that 
it had authority to sell the tomatoes for complainant’s account 
on a consignment basis. Having accepted the tomatoes, respond- 
ent is liable for the contract purchase price, less provable dam- 
ages resulting from any breach of contract by complainant. The 
burden of proving a breach of contract and the damages result- 
ing therefrom is on respondent. 


In support of its position, respondent contends that the to- 
matoes involved herein were not in suitable shipping condition 
on May 2, 1971, and alleges that the sunken discolored areas on 
the shoulders of the tomatoes reported by inspectors at destina- 
tion were of “field” origin. Hence, respondent asserts that com- 
plainant should be held liable for the subsequent deterioration of 
the produce and that such deterioration evidences a breach of 
contract on the part of complainant. For purposes of corroborat- 
ing such allegations, respondent points out a letter from a Depart- 
ment research plant pathologist which proposes a theory that 
the sunkened discolored areas on the tomatoes could have been 
“bacterial necrosis, a disease which originates in the field and 
that increases in transit and storage.” However, the letter goes 
on to conclude a follows: “Not having seen any specimens, we 
have no way of definitely establishing the cause of the condition 
indicated.” Moreover, respondent refers to the Department’s 
Handbook No. 28 which refers to the alternaria rot indicated in 
the terminal inspection of May 17, 1971, as “‘a fungus disease of to- 
mato fruits that may occur whenever tomatoes are grown.” Fur- 
ther, respondent submits the deposition of H. S. Flynt, a Depart- 
ment inspector located in Florida, which is addressed primarily to 
the Federal inspection of the tomatoes which occurred between 
April 30, 1971, and May 2, 1971, at point of shipment. 


Upon viewing the probative evidence submitted, we find that 
no warranty was breached by complainant. It is noted that there 
is no dispute that the U. S. Combination tomatoes involved here- 
in were to be 85% U.S. No. 1 quality. Thus, it is obvious that a 





FORT PIERCE v. SUNSHINE 
Cite as 32 A.D. 1170 


tolerance of 15% defects was allowable under contractual speci- 
fications and that such defects could include both grade and con- 
dition defects at point of origin. In addition, upon turning to 7 
CFR 51.1856(2), referring to the destination tolerances for U. 
S. Combination tomatoes, it is found that up to 25 percent, by 
count, of tomatoes in any lot may fail to meet the requirements 
of U.S. No. 2 grade with defect tolerances up to “10 percent for 
tomatoes which are seriously damaged by shoulder bruises or by 
discolored or sunken scars on any parts of the tomatoes, and 10 
percent for tomatoes which are otherwise defective ... .” It is 
noted that the inspection of May 10, 1971, nowhere classified the 
defects as “serious.” Upon reference to 7 CFR 51.1857(2) re- 
garding tolerance allowable for U.S. No. 2 tomatoes, we find 
similar data. Thus, we conclude that the terminal inspection of 
May 10, 1971, will not serve to refute or discredit the Federal 
inspection at point of shipment and does not reflect abnormal de- 
terioration in the fruit at or about the time the shipment ar- 
rived or was due to arrive at Boston. The tomatoes involved here- 
in were in suitable shipping condition on May 2, 1971, and no 
warranty was breached by complainant. Moreover, we find that 
the deposition of H. S. Flynt does not serve to alter the above 
conclusion. 


Upon viewing the second terminal inspection which occurred 
on May 17, 1971, several conclusions are reached. First, we note 
that such inspection occurred from seven to ten days after the 
shipment of tomatoes arrived or could have arrived at destination 
and been accessible for inspection. The three day delay between 
release of the tomatoes by complainant in Florida and shipping 
the tomatoes to destination is time for which respondent will be 
held accountable. In light of this seven to ten day period, we con- 
clude that such inspection is of no value in determining whether 
the tomatoes were in suitable shipping condition. Moreover, it is 
evident that the inspection took place in a ripening room where 
temperatures are raised which served to accelerate the incidence 
of any defects in tomatoes. Further, in reply to respondent’s ref- 
erence to the indication of alternaria rot in the tomatoes by such 
inspection, we refer to page 3 of the Department’s 1968 edition 
of Handbook No. 28. In the first paragraph under the heading 
Causal Factors we find that alternaria rot is “ever present in 
nature ... .” This quote does not restrict the disease to 
nature ....” This quote does not restrict the disease to “wher- 
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ever tomatoes are grown,” but instead classifies it as an omni- 
present malady of tomatoes and other plants. 


In light of the above, we conclude that respondent has shown 
no breach of contract by complainant and, thus, has not sustained 
its burden of proof. Accordingly, we find that respondent’s 
counterclaim must be dismissed and respondent must remit to 
complainant the sum of $5,460.00, representing the contract pur- 
chase price of the tomatoes complainant tendered. Respondent’s 
failure to pay this amount promptly is a violation of section 2 
of the act, for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,460.00, with interest there- 
on at the rate of 8 percent per annum from June 1, 1971, until 
paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,241) 


MAYER-VALENQUELA PRODUCE v. UNITED MELON DISTRIBUTORS. 
PACA Docket No. 2-2904. Decided May 9, 1973. 


Denial of motion to reopen 


The motion to reopen after default is dismissed, and respondent shall pay 
the reparation as stated herein. 

Complainant pro se. 
Stephen Petersen, Los Angeles, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 8, 1973, awarding reparation to 
complainant against respondent, with interest. A copy of this or- 
der was served upon repondent, which thereafter filed a motion 
to set aside its default in the filing of an answer, pursuant to the 
provisions of the rules of practice, 7 CFR 47.25 (e). 
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The order of March 8, 1973, was stayed on April 4, 1973, pend- 
ing the issuance of a further order in this proceeding. On April 
25, 1973, respondent filed a proposed answer to the complaint. 


Upon consideration, we find that respondent has not presented 
good reason for reopening this proceeding. Accordingly, the mo- 
tion to reopen after default is dismissed, and respondent shall pay 
the reparation awarded in the order of March 8, 1973, within 30 
days of the date of this order. 


(No. 15,242) 


In re PORTION CONTROL Foops, INC. trading as SCHIRO PRODUCE 
COMPANY. PACA Docket No. 2-2866. Decided May 10, 1973. 


Wilfull, flagrant and repeated violations — Failure to pay — Publication of 
facts — Revocation of license 


Where respondent wilfully, flagrantly and repeatedly violated the Act as 
found herein, the facts and circumstances thereof shall be published, 
and respondent’s license as a registrant under the Act is revoked. 


James W. Patton, for complainant. 
Respondent pro se. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge John A. Campbell, filed March 30, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on February 2, 1973, by he Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department 
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of Agriculture. Respondent was charged with willful, flagrant, 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b) for 
alleged failure to make full payment promptly of the agreed pur- 
chase prices for shipments of fruits and vegetables in interstate 
commerce. 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were forwarded to Respondent by the 
Hearing Clerk by certified mail on February 2, 1973. 


Respondent was informed in the letter of service that an an- 
swer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. In addition, the complaint directed Respondent’s 
attention to Sections 47.30 and 47.32(a) of the Rules of Practice 
(7 FR 47.30; 47.32(a)), which specify among other things, 
the time for filing an Answer, the contents of an Answer, the 
effect of failure to file an Answer, and the effect of failure to re- 
quest an oral hearing. 


Respondent having failed to file an answer, Complainant filed 
a motion on March 9, 1973, for issuance of a Report, without fur- 
ther investigation or hearing pursuant to Section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)), and the matter was re- 
ferred to the undersigned Administrative Law Judge. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the proposed findings of fact. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Portion Control Foods, Inc., trading as Schiro 
Produce Company, is a Florida corporation, whose last known ad- 
dress is P. O. Box 5175, Tampa, Florida 33605. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 204685 was issued to respondent on May 26, 1964. This li- 
cense has been renewed annually, and is next subject to renewal 
on May 26, 1973. 


3. During the period May 1972 through October 1972, respond- 
ent purchased, received, and accepted without complaint, or after 
adjustment, 32 lots of fruits and vegetables, all being perishable 
agricultural commodities, in interstate commerce, but failed to 
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make full payment promptly of the agreed purchase prices to the 
seven sellers. The total of the agreed purchase prices which re- 


mains unpaid is $94,192.29. The details of these transactions are 
as follows: 
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PROPOSED CONCLUSIONS 


The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, as set forth in paragraph 
3 of the findings, constitute willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


Further, it is concluded: that the facts and circumstances of 
the violations stated herein should be published, pursuant to Sec- 
tion 8(a) of the Act (7 U.S.C. 499h(a)); and the Respondent’s 
license should be revoked. 


PROPOSED ORDER 


The facts and circumstances of respondent’s violations of the 
Act shall be published, and respondent’s license, issued pursuant 
to the Act, is hereby revoked. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 15,243) 


H. SMITH PACKING CORP. v. MAINE FARMRS EXCHANGE. PACA 
Docket No. 2-2688. Decided May 15, 1973. 


Acceptance—Seed potatoes—Breach of contract—Burden of proof—Failure 
to sustain—Inspection—Lateness of—Buyer protection for labor and 
shrinkage—Burden of proof—Failure to sustain—Liability—Reparation 


Where respondent accepted the potatoes and has failed to sustain its burden 
of proving either a breach of contract by complainant or the establish- 
ment of the buyer protection agreement, respondent is liable to com- 
plainant for the total contract prices of the two shipments in issue, of 
$3,031.86, less the amount already paid by respondent thereon, or a 
balance of $2,483.60 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a raparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $2,483.60 in 
connection with transactions in interstate commerce involving 
two truckloads of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, complainant filed an open- 
ing statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, H. Smith Packing Corp., is a corporation 
whose address is P.O. Box N, Mars Hill, Maine. 


2. Respondent, Maine Farmers Exchange, is a corporation 
whose address is P.O. Box 773, Presque Isle, Maine. At the time 
of the transactions involved herein, respondent was licensed un- 
der the act. 


3. On December 30, 1971, in the course of interstate commerce, 
complainant sold to respondent 425 100-pound bags of Maine 
Certified Seed potatoes, Sebago variety, Size A, at the agreed 
price of $3.60 per bag, or a total of $1,530.00, less $5.10 potato 
tax, or $1,524.90, f.o.b. inspection and acceptance on arrival at 
contract destination Alachua, Florida. 


4. On December 30, 1971, complainant shipped from loading 
point in the State of Maine, to respondent in Alachua, Florida, 
425 100-pound bags of Maine Certified Seed potatoes, Sebago va- 
riety, Size A, in a truck with license No. 1402K(N.C.). The ship- 
ment arrived in Alachua on or about January 4, 1972, and was 
accepted and unloaded into the warehouse of respondent’s con- 
signee, Beverly Hills Plantation, Inc., in Alachua. 
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5. On January 24, 1972, at 2 p.m., a Federal inspection for 
condition only was made of the load of potatoes involved herein. 
The results of that inspection, in relevant part, are as follows, as 
noted on inspection certificate No. G-43756: 


“Condition: Generally firm. From 1 to 18% average 6% 
Slimy Soft Rot in various stages, with adjacent sound po- 
tatoes being smeared with decayed tissue. 


“Remarks: Fails to meet requirements of Florida Seed Po- 
tato Regulation 7B-33 account condition. Applicant’s records 
show stock was unloaded from trailer license 1402-K, North 
Carolina.” 


6. The following day, January 25, 1972, respondent informed 
complainant by telephone that the potatoes in this load were out 
of grade and that a copy of the Federal inspection certificate re- 
ferred to above would be sent to complainant. In addition, under 
date of January 25, 1972, respondent sent the following “Notice” ! 
to complainant: 


“As explained today, your truck 1402 K N.C. MFX Lot 1624 
arrived at Florida showing out of grade. This confirms your 
agreement to protect buyer, Government inspection forth- 
coming.” 


7. On February 15, 1972, at 11:15 a.m., this lot of potatoes 
was again Federally inspected, for condition only, at its location 
in the warehouse of Beverly Hills Plantation, Inc., Alachua, Flor- 
ida. The results of that inspection, in relevant part, are as fol- 
lows: 


“Condition: Generally firm. Range 12 to 22% Average 19% 
damage, including 9% serious damage by Fusarium Tuber 
Rot, consisting of 10% dry rot, 9% moist type. Many potatoes 
show Fusarium Tuber Rot not affecting grade. Soft rot 
range from 3 to 14% average 7% Slimy Soft Rot and wet 
Fusarium Tuber Rot in various stages. 


“Remarks: Applicant’s records show above stock unloaded 
from Trailer 1402-K N.C. Applicant states above stock pre- 
viously inspected January 24, 1972, and reported on Federal 
certificate Number G-43756. Fails to meet requirements of 
Florida Seed Potato Regulation 7B-33 account condition.” 


1. Italicized portions denote printed matter. Other words were written in longhand. 
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8. Respondent has paid complainant $186.10 in connection with 
this transaction. 


9. On January 5, 1972, in the course of interstate commerce, 
complainant sold to respondent 420 100-pound bags of Maine 
Certified Seed potatoes, Sebago variety, Size A, at the agreed 
price of $3.60 per bag, or a total of $1,512.00, less $5.04 potato 
tax, or $1,506.96, f.o.b. inspection and acceptance on arrival at 
contract destination, Alachua, Florida. 


10. On January 5, 1972, complainant shipped from loading 
point in the State of Maine to respondent in Alachua, Florida, 420 
100-pound bags of Maine Certified Seed potatoes, Sebago variety, 
Size A, in a truck with license No. 77873 Maine. The shipment 
arrived in Alachua on or about January 10, 1972, and was ac- 
cepted and unloaded into the warehouse of respondent’s consignee, 
Beverly Hills Plantation, Inc., in Alachua. 


11. On January 24, 1972, at 4 p.m., a Federal inspection for 
condition only was made of the load of potatoes involved herein. 
The results of that inspection, in relevant part, are as follows, as 
noted on inspection certificate No. G-43760: 


“Condition: Mostly firm. From 1 to 50% Average 11% Slimy 


Soft Rot, various stages, mostly advanced, with adjacent 
sound potatoes being smeared with decayed tissue. 


“Remarks: Fails to meet requirements of Florida Seed Po- 
tato Regulation 7B-33 account condition. Applicant’s records 
show stock unloaded from trailer license number 77-873 
Maine.” 


12. The following day, January 25, 1972, respondent informed 
complainant by telephone that the potatoes in this load were out 
of grade and that a copy of the Federal inspection certificate re- 
ferred to above would be sent to complainant. In addition, under 
date of January 25, 1972, respondent sent the following ‘Notice’ * 
to complainant: 


“As explained today, your truck 77873 Me. MFX Lot 1694 

arrived at Florida showing out of grade. This confirms your 

agreement to protect buyer. Government inspection forth- 

coming.” 

13. On February 15, 1972, at 4 p.m., this lot of potatoes was 
again Federally inspected, for condition only, at its location in 


2. Italicized portions denote printed matter. Other words were written in longhand. 
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the warehouse of Beverly Hills Plantation, Inc., Alachua, Flor- 
ida. The results of that inspection, in relevant part, are as fol- 
lows: 


“Condition: Mostly firm. Range 6 to 13% average 10% dam- 
age, including 6% serious damage by Fusarium Tuber Rot, 
consisting of 5% dry type, 5% moist type. Soft rot ranges 
from 12 to 65% average 33% Slimy Soft Rot and Wet Fusar- 
ium Tuber Rot, various stages, with adjacent sound potatoes 
being smeared with decayed tissue. 


“Remarks: Fails to meet requirements of Florida Seed Po- 
tatoe Regulation 7 B-33 account condition. Applicant’s rec- 
ords show above stock unloaded from trailer license number 
77-873 Maine. Applicant states above stock previously in- 
spected January 24, 1972, and reported on Federal certificate 
number G-43760.” 


14. Respondent has paid complainant $362.16 in connection 
with this transaction. 


15. The formal complaint was filed on July 3, 1972, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent admits that the two loads of potatoes involved here- 
in were received by its consignee at Alachua, Florida, but denies 
that either load was accepted. However, in view of the fact that 
each of the shipments was unloaded upon arrival in Alachua by 
respondent’s consignee, and that no attempt at rejection was made 
by either respondent or its consignee as to either of these loads, 
we are led to the conclusion that each load was accepted by re- 
spondent. See Babijuice Corporation of Florida v. Joseph Notari- 
anni & Company, 23 A.D. 1166; Section 46.2(dd) of the Depart- 
ment’s regulations (7 CFR 46.2(dd) ). 


Respondent’s acceptance of these two carloads of potatoes rend- 
ers it liable to complainant for the total of the contract prices 
thereof, less provable damages resulting from any breach of war- 
ranty by complainant. The burden of proving both the breach 
and the resulting damages, by a preponderance of the evidence, 
rests upon respondent. Moritz v. Tannous, 21 A.D. 158. Respond- 
ent apparently relies upon the Federal inspections made of these 
two loads in Alachua on January 24 and February 15, 1972, to 
establish a breach as to the condition of the potatoes. However, 
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Federal inspection results obtained two or more weeks after the 
goods arrived at contract destination, as was the case here, can 
hardly be accepted as evidence of the condition of the goods on 
the date of arrival. See Gonzales Packing Co. v. Price, et al., 25 
A.D. 390. And even if this were not so, it would appear that re- 
spondent’s belated notice to complainant of the alleged breach 
would act as a bar to respondent’s claim of breach. Timely notice 
of breach of contract is a prerequisite to recovery, Vessey and 
Company, Inc. v. Becker Fruit & Produce Co., 16 A.D. 216, and 
a failure to observe this requirement operates as a waiver to ob- 
jections based upon the breach. Ayres Brokerage Company v. Elba 
Produce Company, 3 A.D. 422; C.J.S., Sales, §202. Time is counted 
not simply from the moment when the buyer knows of the de- 
fect, but from the time when he ought to have known it. Prompt 
exercise of opportunity for discovering defects is essential. 3 
Williston, Sales, §484a. Since we have already concluded, how- 
ever, that respondent has failed to sustain its burden of proving 
that the condition of the potatoes at destination constituted a 
breach of the contract between the parties, we elect to draw no 
conclusions as to the legal effect of respondent’s tardy notice to 
complainant concerning the alleged breach. 


But respondent has yet another defense, to wit: that when it 
gave oral notice to complainant on January 24, 1972, of the con- 
dition of the potatoes as revealed by the Federal inspections 
made on that date, complainant agreed to afford protection to re- 
spondent’s buyer for labor and shrinkage. Complainant admits the 
conversation with respondent on this date and admits receiving 
the “Notices” reproduced in Findings of Fact Nos. 6 and 12 re- 
ferring to buyer protection. Complainant states, however, that 
“T did not immediately protest this confirmation because it was 
my belief that Maine Farmers Exchange expected me only to 
protect as per responsibilities rightfully mine. It was my under- 
standing that I would protect the buyer for proven damages 
caused by the shipment not being equal to contract requirements 
within a reasonable time after acceptance. I did not believe the 
confirmation from Maine Farmers Exchange intended that I 
would be held responsible for losses due to the product being held 
in a Florida warehouse for several weeks and therefore I did not 
protest the confirmation.” 


Based upon complainant’s statement, it appears that complain- 
ant, in the conversation of January 24, 1972, with respondent, 
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was agreeable only to compensating respondent for damages 
arising out of any breach of contract by complainant. As the 
party alleging that a different agreement was made at this time, 
the burden of proving such allegation rests upon respondent. We 
conclude that respondent has failed to sustains it burden of proof 
in this respect. 


The total of the contract prices for these two shipments is $3,- 
031.86. Respondent has paid complainant a total of $548.26 on 
these two loads, leaving a total balance due of $2,483.60. Respond- 
ent’s failure to pay this sum to complainant is in breach of con- 
tract and in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,483.60, with interest there- 
on at the rate of 8 percent per annum from February 1, 1972, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,244) 


HYDROCULTURE, INC. v. TIMOTHY HANNA, d/b/a TIMOTHY HANNA 
& ASSOCIATES d/b/a HYDROCULTURE OF CALIFORNIA d/b/a 
ADVERTISING DISPLAY ASSOCIATES. PACA Docket No. 2-2718. 
Decided May 15, 1973. 


Agreed buying and selling prices—Actual—Reparation 


Where the actual agreement was for market prices, respondent is liable to 
complainant for the amount of $25,830.45 due on the transactions in issue 
herein for which reparation is awarded. An additional amount of $1,195.28 
is also awarded complainant against respondent for fees and expenses in 
connection with the hearing in this proceeding. 


William H. Drummond, Phoenix, Arizona, for complainant. 
David L. Cunningham, San Francisco, Cal., for respondent. 
Ronald S. Petersen, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion against respondent in the amount of $25,830.45 as the pur- 
chase price of tomatoes and cucumbers which complainant al- 
legedly sold to respondent in the course of interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability to complainant. 

An oral hearing was held at San Francisco, California, on Feb- 


ruary 21, 1973. Both parties were represented by counsel, and 
various witnesses testified. The parties agreed not to file briefs. 


FINDINGS OF FACT 


1. Complainant, Hydroculture, Inc., is a corporation whose ad- 
dress is 10014 Glendale Avenue, Glendale, Arizona. 

2. Respondent is an individual, Timothy Hanna, doing busi- 
ness as Timothy Hanna & Associates, Hydroculture of California, 
and Advertising Display Associates, whose address is 153 An- 
drieux Street, Sonoma, California. At the time of the transactions 
involved herein, respondent was not licensed but was operating 
subject to license under the act. 

3. In March, April and May of 1972, complainant, by oral con- 
tracts, sold to respondent nine full or partial truckloads of fresh 
tomatoes and cucumbers at market prices, totaling $25,830.45 
f.o.b. Glendale, Arizona. 

4. At the times, from the place, and in the manner agreed up- 
on, complainant shipped in interstate commerce to respondent at 
various places in California, the kind, quality, grade and size of 
perishable agricultural commodities called for in said contracts. 


5. No part of the agreed purchase prices has been paid. 


6. Complainant has reasonably incurred fees and expenses of 
$1,195.28 in connection with the oral hearing herein. 
7. The formal complaint was filed on September 25, 1972, 


which was within nine months after the cause of action herein 
accrued. 
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CONCLUSIONS 


After complainant put on its prima facie case that the parties 
had agreed to buy and sell the commodities in question for market 
prices, respondent defended by trying to prove that complainant 
had instead agreed to sell it tomatoes at a special promotional 
price of $5.00 per lug. We find the evidence of the conversations 


which allegedly gave rise to the $5.00 agreement to be rather 


vague, and we conclude that, although respondent requested a 
special price, complainant did not agree to it. That the actual 
agreement was for market prices is corroborated by the fact that 
respondent acceded to the price of $6.00 for at least certain lugs 
and began to complain vigorously only after the price increased 
twice more, to $8.00. Moreover, respondent continued to order 


produce from complainant even after he knew that the prices 
were fluctuating and not fixed at $5.00. 


Respondent also defended by making a feeble attempt to prove 
that some of the produce was of poor quality. However, there is 
no evidence that the goods were not in suitable shipping condi- 


tion when they were put on the trucks in Glendale, Arizona. Re- 
spondent admits to not having examined the produce thoroughly 
upon arrival, and the evidence tending to show that some of the 
commodities were found to be spoiled by the retailer who ulti- 
mately got them is too remote to prove that they were in bad 


condition when shipped or upon arrival at contract destination. 


From the evidence before us, we conclude that respondent’s 
failure to pay compnlainant $25,830.45 as the amount due on the 
transactions here involved is in violation of section 2 of the act. 
Reparation in that amount, with interest, should be awarded to 
complainant. 


Complainant filed a claim for $1,195.28 as fees and expenses 
incurred in connection with the hearing, consisting of an attor- 
ney fee of $750.00, transportation $342.00, and other expenses of 
$103.28. Complainant is the prevailing party and we regard the 
fees and expenses claimed by complainant as reasonable. We 
therefore conclude that additional reparation of $1,195.28, with 
interest, should be awarded to complainant. 


Complainant’s motion to strike certain evidence is denied. Any 
other motion or suggestion in conflict herewith is denied. 





1192 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1192 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $25,830.45, with interest there- 
on at the rate of 8% per annum from June 1, 1972, until paid. 
Respondent shall also pay to complainant within such time, as 
additional reparation, $1,195.28, with interest thereon at the rate 
of 8% per annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,245) 


JOHN DIGEORGE v. FLORIDEX MERCHANDISE COMPANY, INC. PACA 
Docket No. 2-2738. Decided May 15, 1973. 


Contract of sale—Binding—Contract price—Modification of — 
Failure to pay—Reparation 


Where the parties entered into a binding contract of sale, and where re- 
spondent accepted the onions involved, respondent is liable to complainant 
for the modified contract purchase price therein in the amount of $1,120.00 
for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a raparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,120.00 in connection 
with a shipment of onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure provided in 
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section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. Although given the opportunity to 
do so, neither party filed additional evidence or a brief. 


FINDINGS OF FACT 


1. Complainant, John DiGeorge, is an individual whose address 
is 231 South Canal Street, Canastota, New York. 


2. Respondent, Floridex Merchandise Company, Inc., is a cor- 
poration whose address is 393 Front Street, Hempstead, New 
York. At the time of the transaction involved herein, respondent 
was not licensed under the act but was operating subject to li- 
cense. Respondent subsequently submitted an application for a li- 
cense along with accrued fees covering its previous operations. A 
license was issued December 1, 1971, and is still in effect. 


8. On July 21, 1971, contemplating shipment in foreign com- 
merce, complainant by oral contract sold to respondent 800 50- 
pound bags of New Jersey yellow boiler onions at $1.65 per bag, 
delivered at a time and place to be designated. 


4. Between July 21, 1971, and August 12, 1971, complainant 
repeatedly called on respondent to provide delivery instructions 
for the onions. Respondent was reluctant to do so because he had 
no immediate buyer for the onions. After about three weeks com- 
plainant sent respondent a telegram demanding that respondent 
take delivery of the onions or they would be sold and respondent 
held responsible for any loss. 


5. On August 12, 1971, by agreement of the parties, respond- 
ent sent its own truck to Port Norris, N. J., and accepted delivery 
of 800 50-pound bags of onions which complainant had acquired 
from D. Mazza and Son of that city. An allowance of 25 cents 
per bag was agreed to by the parties to cover the cost of trans- 
portation by respondent, thus reducing the price of the onions to 
$1.40 per bag. 


6. On August 27, 1971, or fifteen days after respondent had 
accepted the onions from complainant, the onions were consigned 
by respondent to George F. Huggins and Company and shipped 
to Port of Spain, Trinidad. 


7. On September 2, 1971, the onion shipment was inspected by 
a plant protection officer in Port of Spain, Trinidad. The ship- 
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ment was condemned and refused entry into Trinidad because it 
was found to be infested with maggots, and was dumped at sea 
in Port of Spain. 


8. An informal complaint was filed on April 17, 1972, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In his complaint, complainant alleged that on July 21, 1971, he 
sold 800 50-pound bags of onions, located in New Jersey, to re- 
spondent at $1.65 per bag, delivered. The exact time and place of 
delivery was left open and the respondent was to provide subse- 
quent instructions in these respects. 


Respondent contends that there was no contract of sale but 
that complainant only asked respondent to find a buyer for the 
load. However, respondent also contends that in the three week 
period between July 21, 1971, and August 12, 1971, complainant 
repeatedly exerted pressure on him to accept delivery of the on- 
ions. If the understanding was, in fact, that respondent was sim- 
ply to find a buyer for the onions, there would be no evident basis 
for pressure to accept delivery of the onions. Respondent pre- 
sumably would have refused the onions because he had no buyer 
rather than accepting them, as he did on August 12, 1971. More- 
over, the agreement to reduce the price by 25 cents a bag based 
on respondent’s picking up the onions in his own truck tends to 
support complainant’s position that the parties had agreed to a 
sale of the onions at a specified price, but for future delivery on in- 
structions of the respondent. We conclude that a binding contract 
of sale was entered into on July 21, 1971. 


After the complainant alleges that the onions which were de- 
livered to respondent and accepted by it at Port Norris, N. J., 
were of the quality, grade and size called for by the contract, the 
record is silent on what the contract actually called for in these 
respects. However, it is clear that respondent accepted the onions 
on August 12, 1971, without objection as to their quality, grade 
or size and held them in its custody and control without 
objection until at least August 27, 1971, when they were consigned 
and shipped by respondent to the Huggins Company in Trinidad. 
In such circumstances, the onions, as delivered, must be deemed 
to have met the quality, grade and size requirements of the con- 
tract, regardless of what such requirements may have been. More- 
over, absent other proof, too long a period elapsed between the 
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August 12 acceptance of the onions and their condemnation at 
Trinidad on September 2 to conclude that the onions were not of 
merchantable quality at the time of delivery and acceptance. 


The respondent’s failure and refusal to pay the modified con- 
tract purchase price for the onions constitutes a violation of sec- 
tion 2 of the act. Reparation should be awarded to complainant 
against respondent in the amount of $1,120.00, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,120.00, with interest there- 
on at the rate of 8 percent per annum from September 1, 1971, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,246) 


In re JOSEPH P. CAREY Co., INC. PACA Docket No. 2-2849. De- 
cided May 15, 1973. 


Wilfull, flagrant and repeated violations—Agreed purchase prices—Failure 
to pay—Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act as 
found herein, the facts and circumstances of such acts shall be published. 


James W. Patton, for complainant. 
Respondent pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge William J. Weber, filed April 11, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent. 
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ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DEICISION 
AND PROPOSED ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a Complaint filed 
on January 18, 1973, by the Acting Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States 
Department of Agriculture. Respondent was charged with wilful, 
flagrant and repeated violations of Section 2 of the Act (U.S.C. 
499b) for alleged failure to make full payment promptly of the 
agreed purchase prices. 


Copies of the Complaint and the Rules of Practice governing 
procedures under the Act were served on Respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of transmittal that he 
had 20 days from receipt of the Complaint within which to file 
his Answer with the Hearing Clerk and that failure to Answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and 
waiver of such hearing. In addition, the Complaint directed Re- 
spondent’s attention to Sections 47.30 and 47.32(a) of the Rules 
of Practice (7 CFR 47.30; 47.32(a)), which specify, among other 
things, the time for filing an Answer, the contents of an Answer, 
the effect of failure to file an Answer, and the effect of failure to 
request an oral hearing. 


Respondent having failed to file an Answer, Complainant filed 
a motion of February 22, 1973, for issuance of a report by the 
Administrative Law Judge, pursuant to Section 47.30(c) of the 
Rules of Practice (7 CFR 47.30(c)), and the matter was referred 
to Administrative Law Judge William J. Weber. 


Accordingly, the findings of fact recommended therein are sub- 
stantially identical with the substantive factual allegations of the 
Complaint, which have been admitted by reason of Respondent’s 
failure to file an answer. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Joseph P. Carey Co., Inc., is a Massachusetts 
corporation whose last known business address is 215 Williams 
Street, Chelsea, Massachusetts, 02150. 
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2. Pursuant to the licensing provisions of the Act, license num- 
ber 201665 was issued to respondent on August 1963. This license 
had been renewed annually but terminated on August 8, 1972, 
when respondent failed to renew it. 


8. During the period May 1970, through April 1972, respond- 
ent purchased, received in interstate and foreign commerce, and 
accepted without complaint 253 lots of fresh fruits and vege- 
tables, all being perishable agricultural commodities, from twelve 
sellers but failed to make full payment promptly of the agreed 
purchase prices, the unpaid amounts, or balances thereof, totaling 
$69,278.81, as detailed in the Complaint, pages 2-9, dated Janu- 
ary 10, 1973, and received in the Office of the Hearing Clerk on 
January 18, 1973. 


4. A seller listed in the detailed transactions filed a formal repa- 
ration complaint against Respondent. As a result, the Judicial 
Officer issued a reparation award against the Respondent in the 
amount of $1,389.46, which remained unpaid at the time the Com- 
plaint was prepared. 


5. The Acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, as set forth in paragraph 
3, constitute willful, flagrant and repeated violations of Section 2 
of the Act (7 U.S.C. 499b). 


PROPOSED CONCLUSIONS 


The Acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices as set forth in the find- 
ings, constitutes willful, flagrant and repeated violations of Section 
2 of the Act (7 U.S.C. 499b). 


Further, as recommended by the Complainant’s Motion of Feb- 
ruary 22, 1973, the facts and circumstances of the violations 
found herein should be published pursuant to Section 8a of the 
Act (7 U.S.C. 499h(a)). 


PROPOSED ORDER 


The finding contained herein that respondent has committed 
willful, flagrant and repeated violations of Section 2 of the Act (7 
U.S.C. 499(b)) and the facts and circumstances thereof shall be 
published. 
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Effective on the eleventh day after the date hereof, this order 
shall take effect. 


Copies hereof shall be served upon the parties. 


(No. 15,247) 


In re S & F Foops Co. PACA Docket No. 2-2829. Decided May 16, 
1973. 


Wilfull, flagrant and repeated violations—Failure to pay in full— 
Publication of facts—Revocation of license 


Where respondent wilfully, flagrantly and repeatedly violated the Act as 
found herein, the facts and circumstances thereof shall be published, and 
respondent’s license as a registrant under the Act is revoked. 


Moulton S. Dowler, Jr., for complainant. 
Respondent pro se. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge John G. Liebert, filed March 29, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND PROPOSED ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on January 5, 1973, by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondent was charged with willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b) for alleged failure to pay promptly and failure to make 
full payment for shipments of fruits and vegetables in interstate 
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commerce while acting as a regulated handler licensed under the 
Act. 


Copies of the complaint and Rules of Practice governing pro- 
cedures under the Act were forwarded to respondent by the Hear- 
ing Clerk by certified mail on January 5, 1973. The letter serving 
the complaint was returned to the Hearing Clerk with the nota- 
tion from the postal authorities that the letter was “unclaimed”. 
In conformity with Section 47.4 of the Rules of Practice (7 CFR 
47.4), service was then attempted by regular mail. The mail was 
also returned by the Post Office on February 23, 1973, for the rea- 
son that addressee was “unknown”. 


On March 19, 1973, complainant moved for the issuance of an 
order pursuant to Sections 47.30(b) and (c) of the Rules of Prac- 
tice (7 CFR 47.30(b) (c)), which provides that failure of a re- 
spondent to respond to the allegations in a complaint within 20 
days from receipt thereof and requesting oral hearing constitutes 
admission of the allegations and waiver of hearing, in which event 
the Hearing Examiner (Administrative Law Judge) shall prepare 
his report based upon the material allegations in the complaint. 
In conformity with the cited sections of the Rules of Practice this 
Administrative Law Judge, having determined that respondent 
was properly served in accordance with the regulations and that 
no answer has been filed to the complaint, issues this Recom- 
mended Decision. The findings of fact set forth herein are identi- 
cal with the substantive allegations in the complaint, which are 
deemed to have been admitted by respondent’s failure to file an 
answer (7 CFR 47.30(b)). 


FINDINGS OF FACT 


1. Respondent, S & F Foods Co., is an Oklahoma corporation 
formerly doing business at Oklahoma City, Oklahoma, but whose 
present mail address is c/o J. Daniel Smith, Rt. 41, Box 264, 
Harlingen, Texas 78550. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 711354 was issued to respondent on April 6, 1971. The license 
was suspended, automatically at the close of business on March 
7, 1972, when respondent failed to satisfy a reparation award is- 
sued in PACA Docket 2-2439 (31 A.D. 149). This license termi- 
nated on its first anniversary date, April 6, 1972, when respond- 
ent failed to renew it. 
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3. During the period December 1970 through April 1971, re- 
spondent purchased, received in interstate commerce, and ac- 
cepted without complaint 52 lots of fresh fruits and vegetables, 
being perishable agricultural commodities, from five sellers, but 
failed to make full payment promptly of the agreed purchase 
prices totaling $17,276.05. The details of these transactions are 
set forth below: 


Seller Quantity Date Agreed 
Trans. & & Date Payment Purchase 
No. Origin Commodity Received Due Price 


1. Growers Exchange, 398 ctns. lettuce 12/ 8/70 12/18/70 $696.50 
Inc., Glendale, AZ Amount due unpaid $696.50 
2. Mutual Vegetable 436 ctns. lettuce 3/2 /71 3/12/71 $1,417.00 
Sales, Salinas, CA 

” 


. 429 ctns. lettuce 3/8 /71 8/18/71 2,252.25 
(Origin 2-3 AZ) Amount due unpaid $3,669.25 
. Tommie’s Cello Pack 71 pkgs. Fruits 
Oklahoma City, OK & Vegetables 3/4 /71 8/8 /71 $ 309.79 
. (origin outside OK) 73 pkgs. Fruits 
& Vegetables 3/5 /71 3/8 /T71 249.75 
14 pkgs. Fruits 
& Vegetables 3/13/71 3/22/71 46.70 
10 pkgs. Fruits 
& Vegetables 8/14/71 3/22/71 49.30 
24 pkgs. Fruits 
& Vegetables 3/15/71 3/22/71 109.06 
31 pkgs. Fruits 
& Vegetables 3/16/71 3/22/71 115.25 
33 pkgs. Fruits 
& Vegetables 3/17/71 3/22/71 131.20 
44 pkgs. Fruits 
& Vegetables 3/18/71 3/22/71 123.10 
45 pkgs. Fruits 
& Vegetables 3/19/71 3/22/71 173.85 
10 pkgs. Fruits 
& Vegetables 8/20/71 8/29/71 41.00 
10 pkgs. Fruits 
& Vegetables 3/22/71 3/29/71 34.25 
11 pkgs. Vege- 
tables 3/23/71 3/29/71 33.25 
33 pkgs. Fruits 
& Vegetables 3/24/71 3/29/71 112.80 
53 pkgs. Fruits 
& Vegetables 8/25/71 3/29/71 158.20 
31 pkgs. Fruits 
& Vegetables 3/26/71 3/29/71 118.40 
30 pkgs. Fruits 
& Vegetables 3/27/71 4/5 /71 125.40 





Seller 
Trans. & 


No. Origin 


20. “ 
21. 


22. 


23. 
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Quantity 


Commodity 


47 pkgs. Fruits 
& Vegetables 
27 pkgs. Fruits 
& Vegetables 
77 pkgs. Fruits 
& Vegetables 
35 pkgs. Fruits 
& Vegetables 
31 pkgs. Fruits 
& Vegetables 

6 pkgs. Fruits 
& Vegetables 
40 pkgs. Fruits 
& Vegetables 
83 pkgs. Fruits 
& Vegetables 
33 pkgs. Fruits 
& Vegetables 
84 pkgs. Fruits 
& Vegetables 
28 pkgs. Fruits 
& Vegetables 
49 pkgs. Fruits 
& Vegetables 
20 pkgs. Fruits 
& Vegetables 
486 pkgs. Fruits 
& Vegetables 
63 pkgs. Fruits 
& Vegetables 
136 pkgs. Fruits 
& Vegetables 
47 pkgs. Fruits 
& Vegetables 
43 pkgs. Fruits 
& Vegetables 
18 pkgs. Fruits 
& Vegetables 
19 pkgs. Fruits 
& Vegetables 
36 pkgs. Fruits 
& Vegetables 
48 pkgs. Fruits 
& Vegetables 
68 pkgs. Fruits 
& Vegetables 
28 pkgs. Fruits 
& Vegetables 


Date 
Received 


3/29/71 


3/30/71 
3/31/71 


4/1 /71 
/71 


/71 


4/10/71 
4/12/71 
4/13/71 
4/14/71 
4/15/71 
4/16/71 
4/17/71 
4/19/71 
4/20/71 
4/21/71 
4/22/71 
4/23/71 


4/24/71 


Date 


Payment 
Due 


4/5 /71 
4/5 /71 
4/5 /71 
4/5 /71 
4/5 /T71 
4/12/71 
4/12/71 
4/12/71 
4/12/71 
4/12/71 
4/12/71 
4/19/71 
4/19/71 
4/19/71 
4/19/71 
4/19/71 
4/19/71 
4/26/71 
4/26/71 
4/26/71 
4/26/71 
4/26/71 
4/26/71 


5/3 /71 


1201 


Agreed 
Purchase 
Price 


94.05 


101.40 
287.35 
124.25 
126.45 

21.95 
164.76 
153.85 
133.12 
397.80 
124.75 
163.90 
108.35 

1,491.70 
242.45 
688.47 
218.95 
190.55 

93.20 
80.65 
114.60 
193.65 


310.85 


114.50 
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Seller 
Trans. & 
No. Origin 


44. 
45. 


46. 


47. 


. Shelley Potato, Inc. 
Shelley, ID 
” ” 


52. Harvey Schwendiman 


Newdale, ID 
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Quantity 
& 
Commodity 


113 pkgs. Fruits 
& Vegetables 

41 pkgs. Fruits 

& Vegetables 

36 pkgs. Fruits 

& Vegetables 

50 pkgs. Fruits 

& Vegetables 


57 pkgs. Fruits 
& Vegetables 


500 sacks 
potatoes 
500 sacks 
potatoes 
500 sacks 
potatoes 


500 sacks 
potatoes 


Date 
Received 


4/26/71 
4/27/71 
4/28/71 


4/29/71 


4/30/71 


Date 
Payment 
Due 


5/3 /71 
5/3 /71 
5/3 /71 
5/3 /71 
5/3 /71 


Total 
Credits 
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Agreed 
Purchase 
Price 


476.30 
179.77 
154.45 
218.71 
230.72 


$8,932.80 
562.50 


Balance due & unpaid $8,370.30 


3/19/71 
3/29/71 


4/16/71 


3/29/71 


4/8 /71 


4/26/71 


$925.0€ 
925.00 


925.00 


Amount due & unpaid $2,775.00 


3/26/71 


4/6 /T71 


$1,765.00 


Amount due & unpaid $1,765.00 


The total amounts due and unpaid to these sellers is $17,276.05. 


4. Four of the sellers listed above filed formal reparation com- 
plaints against respondent. As a result, the Judicial Officer is- 
sued reparations awards against respondent, as set forth below: 


PACA 


Trans. 
No.(s) 


1 2-2439 
2-3 2-2460 
52 2-2514 
4-48 2-2697 


Docket No. 


Citation 
31 A.D. 149 
31 A.D. 369 


31 A.D. 585 
31 A.D. —— 


Date 
Issued 


1-31-72 
2-28-72 
4-10-72 
9-13-72 


As of this date, these awards remained unpaid. 


5. By a letter dated September 25, 1972, remailed October 3, 
1972, respondent was given the opportunity to demonstrate or 
achieve compliance with all lawful requirements of the Act re- 
lating to the allegations in this complaint. Respondent has failed 


to do so. 


Amount 


$696.50 
$3,669.25 
$1,765.00 
$8,370.30 
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PROPOSED CONCLUSIONS 


Respondent’s failure to make full and prompt payment in con- 
nection with the numerous transactions described in the fore- 
going findings of fact constitutes willful, repeated and flagrant 
violations of Section 2(4) of the Act (7 U.S.C. 499(b)). In re 
Colony Fruit & Produce Distributors, Inc., 25 Agriculture Deci- 
sions 1062, 1071; In re Ripley Vegetable Company, 24 Agriculture 
Decisions 360, 365; In re Kelly & Weatherington, Inc., 23 Agri- 
culture Decisions 715, 717; In re Raymond Clarence Alexander, 
19 Agriculture Decisions 1040, 1042; In re Cloud and Hatton 
Brokerage, 18 Agriculture Decisions 547, 549. Under the circum- 
stances of this case the respondent’s license which was suspended 
on March 7, 1972, should be revoked. In re John W. Monk, d/b/a 
J. W. M. Produce, 31 Agriculture Decisions 558. In addition, in 
accordance with the provisions of Section 8(a) of the Act (7 
U.S.C. 499h(a)), the facts and circumstances of the violations 
should be published. See In re Ripley Vegetable Company, supra; 
In re Kelly & Weatherington, Inc., supra. 


PROPOSED ORDER 


The findings contained herein that respondent has committed 
willful, flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499b) and the facts and circumstances thereof, together 
with this decision shall be published. 


Respondent’s license Number 711354, issued pursuant to the 
Perishable Agricultural Commodities Act, as amended, is hereby 
revoked. 


This Order shall become effective 11 days after the date hereof. 


Copies of this Order shall be served upon the parties. 


(No. 15,248) 


CHIEF WABASIS POTATO GROWERS COOPERATIVE ASSOCIATION v. 
H. H. EVON COMPANY. PACA Docket No. 2-2933. Decided 
May 18, 1973. 


Order upon reconsideration 


This order is issued in accordance with the facts set forth herein. 
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Fortino Plaxton Maskal, Alma, Michigan, for complainant. 
Respondent pro se. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued April 11, 1973, awarding reparation to com- 
plainant against respondent. A copy of this order was served up- 
on respondent. Respondent filed what was considered as a petition 
for reconsideration pursuant to section 47.24 of the rules of prac- 
tice (7 CFR 47.24). Respondent’s petition indicated that a ruling 
had not been entered in regard to its request for oral hearing 
made on March 20, 1973. Upon examination, we find that our 
order of April 11, 1973, failed to specifically address itself to this 
matter. Consequently, an order was signed on May 11, 1973, 
which stayed the order of April 11, 1973, pending the issuance 
of a further order in this proceeding. 


The order of April 11, 1973, was issued on the basis of respond- 
ent’s admission of liability. In light of this, we adhered to the 
principle that there is “no rule or doctrine that, if a party to a 
controversy admits adversary allegations of fact, the proceeding 
is void if no evidentiary hearing is thereafter afforded him. It is 
elementary that a party must raise an issue of fact in order to 
get a hearing on the facts.” Briehl v. Dulles, 248 F.2d 561, 574. 
Since we did not specifically so rule in our order of April 11, 1973, 
we now rule that respondent’s request for oral hearing should be 
and hereby is denied. 


The order of April 11, 1973, is hereby reinstated and the repa- 
ration awarded therein shall be paid within 30 days from the date 
of this order. 


Copies of this order shall be served upon the parties. 


(No. 15,249) 
GENIE COMPANY v. WHOLESALE PRODUCE SUPPLY, INC. and/or 
BONANZA DISTRIBUTORS, INC. PACA Docket No. 2-2638. De- 
cided May 18, 1978. 


Order amending prior order 





GENIE CO. v. WHOLESALE 
Cite as 32 A.D. 1204 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


John R. Catlin, Newport Beach, California, for complainant. 
A. D. Kennedy, Jr., St. Paul, Minnesota, for respondent. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 20, 1973, in which the counterclaim 
of respondent Wholesale Produce Supply, Inc., was dismissed. A 
copy of the order was served upon said respondent on March 23, 
1978. Said respondent filed a petition for reconsideration on 
March 29, 1973, which was within the 10-day period allowed by 
section 47.24 of the rules of practice (7 CFR 47.24). In accordance 
with that section, the timely filing of the petition operated to set 
aside our order of March 20, 1973, pending final action on the 
petition. A copy of the petition was served upon complainant, and 
complainant was granted ten days within which to reply to said 
respondent’s allegations in the petition. No reply was received 
from complainant. 


In its petition respondent Wholesale Produce Supply, Inc., in- 
dicated that its counterclaim alleged and proof was submitted 
that the freight charges involved herein were paid and, hence, 
such charges represented a proper subject of the counterclaim. 
It is stressed by said respondent that complainant’s reply to the 
counterclaim was silent in regard to allegations concerning 
freight charges and, in light of this, said respondent asserts that 
such allegations should be deemed uncontroverted. Said respond- 
ent’s petition reiterates its original position on this matter, and 
it is noted that complainant again did not controvert these alle- 
gations by submitting a reply to the petition for reconsideration. 


In light of the above, we find that respondent Wholesale Pro- 
duce Supply, Inc., has accurately pointed out that the freight 
charges involved herein should be deemed as a proper item of 
damages as asserted in its counterclaim. Thus, we find that there 
is now due and owing respondent Wholesale Produce Supply, Inc., 
from complainant the amount of $747.50. Complainant’s failure 
to pay this amount to respondent Wholesale Produce Supply, Inc., 
is in violation of section 2 of the act, for which reparation should 
be awarded with interest. 
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Accordingly, our Decision and Order of March 20, 1973, is 
amended to reflect the above changes and the “Order” portion 
of that Decision and Order is amended by striking the second 
paragraph and inserting in lieu thereof the following: 


“Within thirty days from the date of this order, complainant 
shall pay to respondent Wholesale Produce Supply, Inc., as repa- 
ration, $747.50, with interest thereon at the rate of 8 percent per 
annum from March 1, 1972, until paid.” 


Copies of this order shall be served upon the parties. 


(No. 15,250) 


F. H. HOGUE PRODUCE COMPANY v. SENINI ARIZONA, INC. and/or 
P. A. & S. SMALL Company. PACA Docket No. 2-2751. De- 
cided May 25, 1973. 


F.o.b. sale—Good deliery standards—Purchaser—Actual—Novation—Failure 
to establish—Acceptance—Reparation against Senini—Dismissed as to Small 


Where respondent Senini Arizona, Inc., the actual purchaser, accepted the 
lettuce in issue and where there was no breach of contract by complain- 
ant, respondent Senini is liable to complainant for the purchase price of 
said lettuce in the amount of $2,861.30 for which reparation is awarded 
complainant against said respondent. The complaint against respondent 
P. A. & S. Small is dismissed. 


John R. Catlin, Newport Beach, California, for complainant. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondents in the amount of $2,861.30 in 
connection with the sale of a truckload of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent which filed separate 
answers thereto, denying liability to complainant. 
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Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided by section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given ample opportunity to submit additional 
evidence in the form of sworn statements, but they did not do so. 


FINDINGS OF FACT 


1. Complainant, F. H. Hogue Produce Company, is a corpora- 
tion whose address is P.O. Box 191, Yuma, Arizona. 


2. Respondent Senini Arizona, Inc., is a corporation whose ad- 
dress is P.O. Box 5450, Yuma, Arizona. At the time of the trans- 


action involved herein, this respondent was licensed under the 
act. 


3. Respondent P. A. & S. Small Company, is a corporation whose 
address is 1100 North Sherman Street, York, Pennsylvania. At 
the time of the transaction involved herein, this respondent was 
licensed under the act. 


4. On December 22, 1971, respondent Senini Arizona, Inc. (here- 
inafter referred to as “Senini”), ordered from complainant a 
truckload of lettuce consisting of 806 two-dozen size cartons of 
Foot High label lettuce, no grade specified, to be shipped to re- 
spondent P. A. & S. Small Company (hereinafter referred to as 
Small), in York, Pennsylvania. This order was placed, on behalf 
of Senini, by Mike Mendenhall Company, a brokerage firm lo- 
cated in Glendale, Arizona, which issued a confirmation of pur- 
chase setting forth the terms of sale as being $3.25 per carton, 
plus $.30 cooling, the total purchase price being $2,861.30, f.o.b. 
Somerton, Arizona. Senini directed the truckload of lettuce to be 
sent to Small in York, Pennsylvania, pursuant to an order from 
J. E. Nelson & Sons, a brokerage firm located in Altoona, Penn- 
sylvania. 


5. On December 22, 1971, complainant shipped from Somerton, 
Arizona, to Senini at York, Pennsylvania, lettuce meeting con- 
tract specifications. 


6. On December 27, 1971, the truckload of lettuce arrived at 
point of destination, York, Pennsylvania, at which time respond- 
ent Small objected to the condition of the load. Pursuant to ne- 
gotations between Small, J. E. Nelson & Sons, and Senini, the let- 
tuce was not to be unloaded until a Federal inspection was made. 
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7. On December 29, 1971, a restricted Federal inspection was 
made, and a certificate issued which stated in pertinent part. 


“Quality: Mostly fairly well trimmed, clean, good green 
color. Average 88% hard or firm. 12% fairly firm. Grade de- 
fects range from 4 to 12 heads (16 to 50%) per carton, av- 
erage 24% poorly trimmed.” 


“Condition: Fresh and crisp. No decay.” 


“Grade: Fails to grade U.S. No. 1, 88% hard or firm ac- 
count grade defects.” 


“Remarks: Inspection and certificate restricted to product 
and lading in 5 upper layers of 10 rear stacks.” 


8. On the basis of the Federal inspection Senini and Small 
agreed that Small would accept 400 cartons of the lettuce with 
a $.50 discount per carton, and the remaining cartons would be 
placed with the Holt Company in Philadelphia, Pennsylvania. Se- 
nini issued a notice of arrival of the shipment, setting forth its 
understanding as to the new disposition of the lettuce. Upon re- 
ceipt, complainant promptly objected, stating that it was look- 
ing to Senini for full payment. 


9. After the agreement referred to, but before Small began 
to unload the lettuce, the trucker departed with the entire load 
which was later consigned to D. M. Rothman Co., a commission 
merchant located in Hunts Point, New York. 


10. The formal complaint was filed on July 26, 1972, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first question is: who were the parties to the contract for 
the purchase of the truckload of lettuce involved herein? Com- 
plainant alleged in its formal complaint that it sold the lettuce 
to Senini and/or Small, and that it shipped lettuce of the kind, 
size, and quality called for by the contract to Senini and/or Small 
in York, Pennsylvania. Complainant’s invoice, dated January 7, 
1972, states that the goods were sold to Senini with instructions 
to ship to Small in York, Pennsylvania. 


Respondent Small, in its answer, alleged that it purchased the 
truckload of lettuce from Senini, and that it was not a party to 
the contract with complainant. However, respondent Senini, in its 
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answer, alleged that it was acting solely as a broker in the trans- 
action, and that it purchased the lettuce upon an order from 
Small’s broker, J. E. Nelson & Son. 


Mike Mendenhall Company, which negotiated the sale between 
Senini and complainant, issued a confirmation of purchase which 
showed Senini to be the receiver of the goods sold by complain- 
ant. Mike Mendenhall Company subsequently advised complain- 
ant that this confirmation was in error, and that Senini was act- 
ing as a broker. However, this letter to complainant was not 
mailed until January 4, 1972, well after the controversy in ques- 
tion had occurred. In addition, the bill of lading for this ship- 
ment shows Senini to be the consignee, with no mention of Small. 
Finally, upon receipt of a confirmation of purchase from Senini 
which showed Small to be the buyer, complainant promptly ob- 
jected and returned such confirmation, stating that it viewed Se- 
nini as the purchaser. 


It is our opinion, based upon the evidence discussed, above, that 
respondent Senini did not represent himself to complainant as act- 
ing in the capacity of a broker; rather, Senini, by its actions and 
those of its agent, Mike Mendenhall Company, led complainant 
to believe that it was the purchaser of the goods in question. We 


conclude that respondent Senini was the purchaser from com- 
plainant. 


The truckload of lettuce arrived at place of destination on De- 
cember 27, 1971. Respondent Senini contends that due to Small’s 
objections to the condition of the load, complainant agreed that a 
Federal inspection should be made before making any allowances 
on the contract price. Senini also contends that, subsequently, 
complainant greed to a novation of the original contract, whereby 
Small would accept 400 cartons of lettuce with a $.50-per-carton 
allowance, and the remainder of the load would be sold for com- 
plainant’s account. As the moving party, Senini bore the burden 
of proving that complainant agreed to the said novation. Senini 
has failed to submit any evidence to show that complainant was 
involved in these negotiations or that it agreed to a novation. 
Further, upon receipt of Senini’s notice of arrival which stated 
the terms of the new agreement, complainant promptly objected, 
stating that it was looking to Senini for full payment. It is our 
conclusion, therefore, that the subsequent agreement between 
Senini and Small had no effect upon Senini’s liability to complain- 
ant. - 
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The Federal inspection, which is the basis for Senini’s alleged 
rejection of the lettuce, was not made until two days after ar- 
rival, December 29, 1971. Since we have concluded that complain- 
ant was not a party to the negotiations during that interval, Se- 
nini failed to give complainant clear and unequivocal notice of re- 
jection within a reasonable time, as required by section 46.2(cc) 
(2) (7 CFR 46.2(cc) (2)). Therefore, Senini must be deemed to 
have accepted such lettuce. Respondent Senini thus became liable 
to complainant for the full purchase price, less any damages for 
breach of contract. 

This was an f.o.b. sale, with no grade specified. Under such a 
contract, condition defects, and not permanent grade defects, are 
considered in determining whether good delivery has been made, 
as defined by the “Good Delivery Standards” (7 CFR 46.44(a) 
(2)). The Federal inspection, which was made two days after ar- 
rival, found the condition of the lettuce to be: “Fresh and crisp. 
No decay.” The Federal inspection also reported an average of 
“24% poorly trimmed.” This percentage of quality defect is not 
sufficient to establish a breach of contract. Since there was no 
breach of contract by complainant, Senini, as the purchaser, be- 
came liable for the purchase price of $2,861.30. Its failure to pay 
that amount is in violation of section 2 of the act, and reparation 
should be awarded to complainant for that amount, with interest. 
The complainant against respondent Small should be dismissed. 


ORDER 
Within 30 days from the date of this order, respondent Senini 
Arizona, Inc., shall pay to complainant, as reparation, $2,861.30, 
with interest thereon at the rate of 8 percent per annum from 
January 1, 1972, until paid. 
The complaint against respondent P. A. & S. Small Company 
is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No, 15,251) 


H. SMITH PACKING CORP. v. MAINE FARMERS EXCHANGE. PACA 
Docket No. 2-2689. Decided May 25, 19783. 


Acceptance—Contract requirements met with respect to five of the eight 
shipments—Breach of contract—Failure to establish—Protection 
agreement—Failure to establish—Liability—Reparation 
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Where respondent accepted the eight shipments of potatoes and failed to 
establish either a breach of contract with respect thereto or that a pro- 
tection agreement was made between the parties, respondent is liable to 
complainant for the total contract prices of said shipments, less the 
amount already paid by respondent to complainant thereon, or a total of 
$677.24 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $677.24 in con- 
nection with transactions in interstate commerce involving eight 
truckloads of seed potatoes. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, complainant filed an open- 
ing statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, H. Smith Packing Corp., is a corporation whose 
address is P. O. Box N, Mars Hill, Maine. 


2. Respondent, Maine Farmers Exchange, is a corporation 
whose address is P. O. Box 773, Presque Isle, Maine. At the time 


of the transactions involved herein, respondent was licensed un- 
der the act. 


38. During December 1971 and January 1972, in the course of 
interstate commerce, complainant sold to respondent eight truck- 
loads of Maine Certified Seed potatoes, Sebago variety, Size A, 
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at the agreed price of $3.60 per bag, f.o.b. inspection and ac- 
ceptance on arrival at contract destination, Alachua, Florida. 


4. Pursuant to the foregoing contracts, complainant shipped 
from loading point in the State of Maine to respondent’s con- 
signee at Alachua, Florida, potatoes on the dates and in the 


quantities shown below: 


Less 
Shipping Quan. Truck Date FOB Potato Net 
Date (cewt) License Arrived Price Tax Price 


12-28-71 410 77-873 ME 12-31-71 $ 1,476.00 $ 4.92 1,471.08 
12-29-71 425 17286 S.C. 1 -3 -72 1,530.00 5.16 1,524.84 
12-29-71 400  T-23659 Del. 1 -3 -72 1,440.00 4.80 1,435.20 
1-4-72 435  44-0-45 Fla 1 -7 -72 1,566.00 5.22 1,560.78 
1-6 -72 399 TJJ580 NJ 1 -10-72 1,436.40 4.80 1,431.60 
1-11-72 415 4-0-33 Fla. 1 -14-72 1,494.00 4.98 1,489.02 
1-11-72 410 211294 1 -14-72 1,476.00 4.92 1,471.08 
1-12-72 390 5884KC(NC) 1 -14-71 1,404.00 4.68 1,399.32 

3,284 $11,822.40 $39.48 $11,782.92 


5. Each of the eight shipments arrived in Alachua, Florida, on 
or about the respective date shown above, and was accepted and 


unloaded into the warehouse of respondent’s consignee, Beverly 
Hills Plantation, Inc. in Alachua. 


6. On January 24, 1972, Federal inspection for condition only 
was made of the load shipped on December 28, 1971; of the two 
loads shipped on December 29, 1971; and of the loads shipped, 
respectively, on January 4, January 6, and January 11, 1972. Of 
the six loads thus inspected, five were found to meet the require- 
ments of Florida Seed Potato Regulation 7B-33. The sixth load 
inspected, shipped on December 29, 1971, in truck license No. 
17286 S. C., failed to meet the requirements of Florida Seed Po- 
tato Regulation 7B-33 on account of condition, which was certi- 
fied as follows: 


“Generally firm. In most bags soft rot ranges from less than 

% to 11%, in some none, average 5% Slimy Soft Rot in 
various stages, mostly advanced, with adjacent sound po- 
tatoes being smeared with decayed tissue.” 


No inspection was made of the potatoes shipped on January 11, 
1972, in truck license No. 2L 1294 Fla. or those shipped on Jan- 
uary 12, 1972, in truck license No. 5884 KC(NC). 


7. Respondent has paid complainant a total of $11,105.68 in 
connection with thse transactions. 
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8. The formal complaint was filed on July 17, 1972, which was 


within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent denies accepting the eight loads of potatoes in- 
volved herein. However, and in view of the fact that each of the 


shipments was unloaded upon arrival in Alachua by respondent’s 
consignee, and that no attempt at rejection was made by either 
respondent or its consignee as to any of these loads, we are led 
to the conclusion that all eight loads were accepted by respond- 
ent. See Babijuice Corporation of Florida v. Joseph Notarianni & 
Company, 23 A.D., 1166; section 46.2(dd) of the Department’s 
regulations (7 CFR 46.2(dd) ). 


Respondent’s acceptance of these eight carloads of potatoes 
renders it liable to complainant for the total of the contract 
prices, or $11,782.92, less the sum of $11,105.68 already paid by 
respondent to complainant in connection with these transactions, 
and less any provable damages resulting from any breach of con- 
tract by complainant. The burden of proving both the breach and 


the resulting damages, by a preponderance of the evidence, rests 
upon respondent. Moritz v. Tannous, 21 A.D. 158. 


The Federal inspections made of five of the eight loads involved 
herein establish that as to these loads contract requirements had 
been met by complainant, even though these inspections were 
made from two to three weeks after arrival of the shipments at 
contract destination. (See Findings of Fact Nos. 4 and 6.) As 
to these loads, then, respondent has failed to establish a breach 
of contract by complainant. While the sixth load was found upon 
inspection not to meet the Florida Seed Potato Regulations due 
to condition, the inspection of this load was made some three 
weeks after the shipment reached contract destination and there- 
fore cannot be considered as proof that the potatoes failed to meet 
contract requirements on arrival three weeks earlier. It is con- 
cluded, therefore, that respondent has failed to establish a breach 
of contract as to this sixth shipment. 


As noted in Finding of Fact No. 4, the two remaining ship- 
ments were not inspected at all. Accordingly, we have no evi- 
dence of breach as to these, and conclude that respondent has 
failed to show that these two shipments did not meet contract re- 
quirements upon arrival at contract destination, or at any other 
time. Since respondent has failed to show any breach as to any 





1214. PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1214 


of the eight shipments, it follows that no question of damages is 
presented. 


Respondent in its answering statement avers that complainant 
agreed to afford protection to respondent’s buyer for labor and 
shrinkage in connection with these shipments, after oral notice 
was allegedly given to complainant by respondent of the condi- 
tion of the loads on January 24, 1972. As proof of the alleged pro- 
tection agreement, respondent refers us to the evidence given on 
this point in the companion case of H. Smith Packing Corp. v. 
Maine Farmers Exchange, PACA Docket No. 2-2688. 


We have already considered respondent’s evidence in Docket 
No. 2-2688 relative to an alleged protection agreement made with 
complainant in connection with the two loads of seed potatoes 
involved in that case. We concluded there that no protection agree- 
ment was established. We are of the opinion that that conclusion 
is applicable here, and that respondent has failed to establish that 
a protection agreement was made with complainant in connection 
with the eight loads involved herein. 


The total of the contract prices of the eight loads of potatoes 
involved herein is $11,782.92. Respondent has paid complainant 
$11,105.68, leaving $677.24 due and owing. Respondent’s failure 
to pay complainant this sum is a violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $677.24, with interest thereon 
at the rate of 8 percent per annum from February 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,252) 


STOCKTON TOMATO Co., INC. v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-2930. Decided May 25, 1973. 


Order denying motion to reopen after default and 
reinstating prior order 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 
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Complainant pro se. 
Gilbert M. Hersch, New York, New York, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


A default order was issued April 5, 1973, awarding reparation 
to complainant against respondent in the amount of $16,954.50. 
On April 19, 1973, respondent filed a motion to set aside the de- 
fault and allow the filing of an answer. Accordingly, in order to 
allow time for consideration of respondent’s motion, the order of 
April 5, 1973, was stayed by order of May 4, 1973, pending the 
issuance of a further order. 


The only reason given by respondent for reopening is to allow 
respondent to file an answer alleging that the transactions in- 
volved in the reparation order are part of an action pending in 
the Superior Court of California. 


Complainant brought the present action before the Secretary 
and the fact that respondent has interposed the subject matter of 
this proceeding in a state court action would not be a defense 
herein. Respondent has not show good reason for the granting of 


its motion and the motion is denied. The order of April 5, 1973, 
is hereby reinstated. The reparation awarded in that order shall 
be paid within 30 days from the date of this order. 


(No. 15,253) 


B & L PRODUCE OF ARIZONA, INC. v. COMMODITY MARKETING COM- 
PANY. PACA Docket No. 2-2803. Decided May 30, 1973. 


Agency—Relationship of—Contractual specifications—Failure to meet— 
Price adjustment—Acceptance of—Cause of action—Absence of—Dismissal 


Where respondent’s offer of $1.00 allowance per lug was accepted by com- 
plainant’s agent and affirmed and consented to by complainant, the com- 
plainant has no cause of action against respondent, and the complaint is 
dismissed. 


Complainant pro se. 
G. Patrick Arnoult, Memphis, Tennessee. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Compbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,386.00 in 
connection with a shipment of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant submitted an 
opening statement and respondent filed an answering statement. 
Complainant then submitted a statement in reply. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, B & L Produce of Arizona, Inc., is a corpora- 
tion whose address is P. O. Box 338, Nogales, Arizona. 


2. Respondent, Commodity Marketing Company, is a corpora- 
tion whose address is 364 Washington Avenue, P. O. Box 11307, 
Memphis, Tennessee. At the time of the transaction involved here- 
in, respondent was licensed under the Act. 


3. On or about April 12, 1972, in the course of interstate com- 
merce, complainant sold to respondent a truckload of tomatoes 
consisting of 1518 flats of 5x6 and larger pink tomatoes at an 
agreed price of $3.25 per flat plus charges of $20.00 for a Ryan 
recorder and $75.90 for palletization or a total invoice price of 
$5,029.40, f.0.b. Nogales, Arizona, for shipment to respondent at 
Memphis, Tennessee. 


4. The contract was negotiated by L. E. Brown, doing business 
as Brownie Brokerage, Inc., in Nogales, Arizona, who issued a 
memorandum of sale in connection with the transaction. 


5. On or about April 12, 1972, in the course of interstate com- 
merce, complainant shipped the tomatoes involved herein in a 
truck of Paul Sewell, Oklahoma license 209-281, to respondent at 
Memphis, Tennessee. 
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6. The truckload of tomatoes arrived at destination on April 
14, 1972. Upon viewing the tomatoes delivered, respondent noti- 
fied L. E. Brown that respondent would not accept the load with- 
out a price adjustment of $1.00 per lug or flat. 


7. Subsequently, complainant notified L. E. Brown that such 
adjustment would be made if a Federal inspection was made of 
the lot of tomatoes delivered, and this inspection properly sup- 
ported respondent’s request for an allowance. 


8. On April 14, 1972, respondent secured a Federal inspection 
of the tomatoes which showed the following: “Condition: Ap- 
proximately 30% green to breakers, 10% turning to pink, 45% 
light red to red. Average 1% decay. Most samples range from 
15 to 24%, many none, average 13% soft and excessively watery. 
Remarks: Inspection and certificate restricted to product and lad- 
ing in upper 7 layers in 2 pallets at side door.” Respondent ad- 
vised the broker by phone of such results and the broker advised 
respondent that an allowance of $1.00 per lug was acceptable to 
the shipper if respondent would sell the load. 


9. Complainant was apprised of the results of the inspection 
by telegram from respondent on April 15, 1972, and was addi- 


tionally informed as follows: “Handling for your account 1518 
flats of tomatoes account watery soft condition on arrival.” 


10. Respondent subsequently remitted a complainant a check 
for the sum of $3,511.40, representing the contract price less an 
adjustment of $1.00 per flat of the tomatoes tendered. Complain- 
ant returned this payment on May 5, 1972, and indicated by let- 
ter that a total credit of only $132.00 would be allowed since the 
Federal inspection was restricted to two pallets and did not en- 
compass the lot as requested. This check was ultimately consid- 
ered an undisputed sum which could be deposited without prej- 
udice to the rights or liabilities of either party. 


11. A formal complaint was filed on October 16, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped and respondent 
accepted, the kind, quality, grade and size of commodity con- 
tracted for, respondent has paid only $3,511.40 in connection with 
this transaction, leaving a balance due of $1,518.00 less complain- 
ant’s agreed to allowance of $132.00 or $1,386.00. Respondent de- 
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nies the truckload of tomatoes delivered met contractual specifi- 
cations and denies acceptance of the produce tendered. Con- 
versely, respondent alleges that immediately upon discovery that 
the tomatoes failed to meet contractual specifications, notification 
was given the broker, L. E. Brown, that respondent would not 
accept the load without a price adjustment of $1.00 per lug or 
flat. Further, respondent contends that it was informed by the 
broker that complainant accepted such price adjustment subject 
to verification of the condition of the tomatoes by a Department 
inspection. Respondent alleges that it was never instructed that 
the entire load would have to be inspected before the price ad- 
justment was accepted, although respondent submits that in the 
course of the inspection that took place, the inspector was af- 
forded an opportunity to survey any portion of the load he deemed 
necessary. Respondent further states that upon unloading the to- 
matoes it was observed that entire shipment was in the same con- 
dition as that portion actually inspected and, thus, in the light of 
the above, respondent asserts that it is entitled to a full deduc- 
tion of $1.00 per flat for the 1518 flats contained in the shipment 
as was agreed upon between the parties. 


It is obvious that several direct conflicts occur between the 
parties’ respective versions of the progression of this transaction. 
A primary and integral disagreement revolves around the ques- 
tion of for whom the broker, L. E. Brown, served as agent. In 
this regard, it is noted that in “negotiating a contract, a broker 
usually acts as agent for the buyer or the seller but not as agent 
for both parties” (7 CFR 46.27(a)). The complaint states that 
the broker acted as agent for both complainant and respondent 
although Mr. Bringino, president of complainant corporation, 
later absolutely denies that L. E. Brown ever served complainant 
in such a capacity. Respondent has consistently denied that L. E. 
Brown ever served as its agent. Moreover, L. E. Brown’s letter 
of September 18, 1972, calls for payment of its brokerage fee for 
this transaction from complainant. While individually each of the 
above observations might not be conclusive as to the issue of 
agency relationship, we find that collectively they indicate and 
establish that such a relationship did exist between complainant 
and L. E. Brown. 


We conclude that the broker’s act of advising respondent that 
an allowance of $1.00 per lug was acceptable subsequent to the 
Federal inspection will be imputed to be agreement to such an 
arrangement by complainant itself. The fact that there is no evi- 
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dence of rejection or dispute regarding respondent’s confirma- 
tion of the results of the April 14, 1972, inspection by telegram 
dated April 15, 1972, until complainant’s letter of May 5, 1972, 
serves to indicate affirmation and consent to respondent’s subse- 
quent actions. It is evident respondent considered that the proper, 
prerequisite steps had been taken to assure the granting of the 
desired adjustment on the produce received before unloading and 
sale of the tomatoes took place. The fact that an allowance was 
given by complainant is substantiated by L. E. Brown’s letter of 
July 24, 1972, to a Department official which stated that “‘a federal 
inspection was taken and according to what was given us the 
shipper B & L granted an allowance.” Such statement must be 
given evidentiary weight even in light of L. E. Brown’s subse- 
quent, countering, affidavit. 


In light of the above, we find that complainant has no cause 
of action against respondent. We find that respondent’s offer of 
a $1.00 allowance was accepted by complainant’s agent, L. E. 
Brown, and this acceptance was, in effect, affirmed and consented 
to by virtue of complainant principal’s subsequent actions. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,254) 


C. KALIL FRUIT & VEGETABLE Co. v. SAM PETRO FRUIT AND VEGE- 
TABLE SALES. PACA Docket No. 2-2728. Decided May 31, 
1973. 


Sales in June 1971—Jurisdiction—Terms of payment— Burden of proof— 
Indebtedness—Reduction in amount claimed—Proceeding held in 
abeyance 


This proceeding is held in abeyance pending issuance of a further order 
herein. 


Complainant pro se. 
Dan Harris, Houston, Texas, for respondent. 
George S. Whitten, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $975.70 in connection 
with shipmets of mixed produce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement and complainant filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles Kalil, doing business 
as C. Kalil Fruit & Vegetable Co., and whose address is 2526 Air- 
line, Houston, Texas. 


2. Respondent is an individual, Samuel Simon Petro, doing 
business as Sam Petro Fruit and Vegetable Sales, and whose ad- 
dress is 3147 Produce Row, Houston, Texas. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


8. On or about January 26, 1972, in the course of interstate 
commerce, complainant sold and shipped to respondent, for the 
agreed price of $303.15, a quantity of mixed perishable produce 
which had been shipped to complainant from outside the state 
of Texas. 


4. On or about January 27, 1972, in the course of interstate 
commerce, complainant sold and shipped to respondent for the 
agreed price of $386.05, a quantity of mixed perishable produce 
which had been shipped to complainant from outside the state 
of Texas. 
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5. Respondent has paid complainant the sum of $300, with the 
specification that such amount be applied to the January 26, 1972, 
shipment of produce. 


6. An informal complaint was filed May 15, 1972, which was 
within 9 months after the causes of action relative to the trans- 
actions covered by findings 3 and 4 accrued. Complainant also 
sought reparation for the purchase price, totalling $539, of 8 lots 
of mixed produce allegedly shipped in June 1971. The informal 
complaint was not filed within nine months after accrual of the 
causes of action relative to these June 1971 transactions. 


CONCLUSIONS 


Complainant alleges sales made to respondent in June 1971, in 
the amount of $539, and two sales in January 1972, in the amount 
of $689.20, or a total of $1,228.20. Complainant restricts the 
total amount claimed due from respondent to $975.70 because of 
an indebtedness admitted to be due respondent from complainant 
in the amount of $252.50. Respondent admits the sales alleged by 
complainant but claims that the amounts alleged due should be 
reduced for reasons which will later appear. 


The June 1971 shipments were received by respondent, at the 
least, 10 months, 23 days, prior to the filing of the informal com- 
plaint. Complainant claims that the Secretary has jurisdiction ' 
over the June 1971 transactions because “the terms of payment 
required the respondent to remit within 90 days from the date 
the commodities were received.’”’ However the invoices attached 
to the complaint contain no statement concerning the time within 
which payment should be made. Respondent, in his sworn an- 
swer states that the terms of payment were not 90 days and al- 
leges that the Secretary does not have jurisdiction over the June 
1971 transactions. In his answering statement respondent again 
stated that there was no agreement that the transaction in ques- 
tion would be paid in 90 days and that rather the agreement was 
that the charges in question would be paid at once. The regula- 
tions in defining the “full payment promptly” provision of the 
act, state that the phrase means for “ . . . produce purchased by 
a buyer [payment] within 10 days after the day on which the 
produce is accepted.” Complainant has the burden of proving by 
a preponderance of the evidence that there was an extension of 
90 day terms relative to the June 1971 produce sales. We are un- 


1. The Perishable Agricultural Commodities Act (7 U.S.C. 499f(a)) limits the time for 
the filing of a complaint to “any time within nine months after the cause of action accrues.” 
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able to find that complainant has met that burden. We conclude 
that the Secretary does not have jurisdiction over the produce 
sold in June 1971. 


The question now arises as to whether the reduction of $252.50 
in the amount claimed by complainant, based on complainant’s 
indebtedness to respondent, should be applied to the sales by com- 
plainant to respondent which are within our jurisdiction, or to 
the June 1971 sales which are not within our jurisdiction. It is 
clear that complainant does not have the right to apply the amount 
owed to respondent to respondent’s indebtedness other than as 
consented to by respondent. Sanders v. McClintock, 300 SW 408 
(Ark. 1927). Complainant has not attempted to apply the $252.50 
to either the June 1971 or January 1972 sales, but merely reduced 
the total amount claimed by such amount. Respondent has, how- 
ever, contended that the $252.50 should be offset against the Jan- 
uary 1972 amount. Therefore we will allow the application of 
the $252.50, to the $689.20 purchase price of the January 1972 
sales, reducing the amount due complainant from respondent to 
$436.70. In addition there must be deducted a payment made by 
respondent to complainant after the filing of the complaint, in 
the amount of $300, which respondent has specified must be ap- 
plied to the January 1972 sales. This further reduces the amount 
due complainant from respondent to $186.70. Respondent ad- 
mitted owing approximately this amount and remitted a check 


in the amount of $138.60 with his answer, filed August 7, 1972. 
This check was refused by complainant. Accordingly, it is con- 


cluded that the liability of respondent will be satisfied upon pay- 
ment to complainant of $136.70, with interest from February 1, 
1972, to August 1, 1972, at the rate of 8 percent per annum. In 
order to give respondent an opportunity to settle this liability 
to complainant on the basis indicated, this proceeding shall be 
held in abeyance. If respondent does not within a reasonable time 


tender payment of $136.70, to complainant, such failure will be 
a violation of section 2 of the act. 


ORDER 


This proceeding is held in abeyance pending the issuance of a 
further order herein. 


Copies of this order shall be served upon the parties. 
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(No. 15,255) 


In re H. B. DISTRIBUTORS, INC. PACA Docket No. 2-2762. Decided 
May 31, 1973. 


Wilful, flagrant and repeated violations—Question of whether a person is 
“responsibly connected”—Publication of facts 


Where respondent committed wilful, flagrant and repeated violations of the 
Act, the facts and circumstances thereof shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge Dorothea A. Baker, filed April 27, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1980, as amended (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a Complaint filed on 
November 9, 1972 in which the Respondent was charged with 
willful, flagrant and repeated violations of Section 2 of the Act. 


No formal answer responding to the allegations of violations 
was filed in this proceeding. However, Mr. E. R. Seabaugh sent 
a letter dated November 16, 1972, within the time limit for filing 
an answer to the Hearing Clerk of this Department denying that 


he was “responsibly connected” with the Respondent and request- 
ing an oral hearing with respect to his status. The letter was 
made a part of the record of November 20, 1972. 

Thereafter, on January 5, 1973, the Complainant moved for a 
Default Order on the basis that Respondent had failed to file a 
responsive answer to the allegations contained in the Complaint, 
and that the question as to whether an individual is “responsibly 
connected” with a licensee is not an issue to be considered in this 
type of administrative proceeding. On February 22, 1973 the 
present Administrative Law Judge denied for the time being the 
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Motion for a Default Order of Complainant, and instead ordered 
the Complainant to file a memorandum of legal authorities in sup- 
port of its position that the question as to whether a person is 
“responsibly connected” with a Respondent is not a question for 
consideration in this proceeding. In addition, it was ordered that 
by March 16, 1973 Mr. E. R. Seabaugh should indicate by answer 
or other pleading whether he contested the allegations of Com- 
plainant, and on what basis he should be granted an oral hearing 
herein. The time has elapsed for the filing of such a document 
and no such filing was made by Mr. E. R. Seabaugh. However, 
pursuant to extension of time the Complainant on April 4, 1973 
filed its memorandum of law in support of its position that the 
question of whether a person is “responsibly connected” with a 
licensee under the Perishable Agricultural Commodities Act, 1930, 
is not subject to an oral hearing before an Administrative Law 
Judge. 


Having considered all of the permises herein and pursuant to 
Section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)), the 
Administrative Law Judge to whom the proceeding has been as- 
signed issues the following Recommended Decision without fur- 
ther investigation or hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, H. B. Distributors, Inc., is a California corpora- 
tion, whose last known business address is 1805 Industrial Street, 
Los Angeles, California 90021. 


2. Puruant to the licensing provisions of the Act, license num- 
ber 710667 was issued to Respondent on November 12, 1970. This 
license terminated on its first anniversary date, November 12, 
1972, when Respondent failed to renew it. 


8. During the period October 1970, through May 1971, Re- 
spondent purchased, received in interstate commerce, and ac- 
cepted without complaint 97 lots of vegetables, being perishable 
agricultural commodities, from seven sellers but failed to make 
full payment promptly of the agreed purchase prices totaling 
$116,019.23. The details of these transactions are set forth below: 
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Quantity 
Seller of Date Agreed 
Trans. & Potatoes Date Payment Purchase 
No. Origin (Packages) Received Due Price 


1 A. Levy & J. Zentner 1,000 10-25-70 11-5 -70 $ 1,300.00 
Co., San Francisco, 
CA All from Oregon 


500 3-15-71 3-25-71 850.00 
2,040 3-26-71 4-5 -71 754.80 
900 4-2 -71 4-12-71 1,308.75 
920 4-2 -71 4-12-71 1,276.00 
1,219 4-2 -71 4-12-71 1,149.40 
976 48 -71 4-13-71 1,517.10 
850 43 -71 4-13-71 1,785.00 
900 4-3 -71 4-13-71 1,308.75 
900 4-3 -71 4-13-71 1,250.00 
4-7 -71 4-17-71 1,335.00 

900 4-8 -71 4-19-71 1,462.50 
4-9 -71 4-19-71 1,070.00 

605 4-9 -71 4-19-71 978.50 
800 4-10-71 4-20-71 1,110.00 
800 4-10-71 4-20-71 1,309.50 
800 4-12-71 4-22-71 1,110.00 
900 4-12-71 4-22-71 1,275.00 
900 4-12-71 4-22-71 1,207.50 
900 4-15-71 4-26-71 1,275.00 
920 4-16-71 4-26-71 1,308.50 
900 4-16-71 4-26-71 1,275.00 
900 4-17-71 4-27-71 1,275.00 
900 4-17-71 4-27-71 1,171.25 
900 4-19-71 4-29-71 1,275.00 
900 4-19-71 4-29-71 1,170.00 
900 4-19-71 4-29-71 1,240.00 
920 4-21-71 5-1 -71 1,301.00 
880 4-22-71 5-3 -71 1,339.50 
4-23-71 5-3 -71 1,209.00 

900 4-23-71 5-3 -71 1,275.00 
900 4-23-71 5-3 -71 1,240.00 
890 4-23-71 5-3 -71 1,262.00 
100 4-24-71 5-4 -71 200.00 
900 4-26-71 5-6 -71 1,275.00 
4-26-71 5-6 -71 1,243.00 

880 4-26-71 5-6 -71 1,214.00 
930 4-26-71 5-6 -71 1,627.50 
880 4-28-71 5-8 -71 1,219.00 
900 4-28-71 5-8 -71 1,275.00 
800 5-1 -71 5-11-71 1,655.00 
5-3 -71 5-13-71 1,275.00 

5-3 -71 5-13-71 1,173.00 

900 5-5 -71 5-15-71 1,275.00 
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Quantity 
Seller of Date Agreed 
& Potatoes Date Payment Purchase 
Origin (Packages) Received Due Price 


920 5-7 -71 5-17-71 1,284.90 

51 5-7 -71 5-17-71 104.55 

940 5-8 -71 5-18-71 1,645.00 

960 5-10-71 5-20-71 1,728.20 

940 5-12-71 5-22-71 1,527.00 

900 5-17-71 5-27-71 1,575.00 

Amount Due and Unpaid $62,270.20 

J. M. Produce 500 2-6 -71 2-16-71 $ 750.00 
Malin, OR 
“ds 500 2-6 -71 2-16-71 750.00 
920 4-14-71 4-24-71 1,408.50 
1,190 4-14-71 4-24-71 1,134.50 
1,160 4-15-71 4-26-71 1,403.00 
800 4-15-71 4-26-71 1,210.00 
900 4-19-71 4-29-71 1,425.00 
840 4-19-71 4-29-71 1,347.00 
1,500 4-19-71 4-29-71 1,220.00 
930 4-21-71 5-1 -71 1,461.50 
880 4-22-71 5-3 -71 1,399.00 
900 4-23-71 5- 3-71 1,425.00 
900 4-24-71 5-4 -71 1,425.00 
900 4-24-71 5-4 -71 1,340.00 
900 4-28-71 5-8 -71 1,366.25 
4-28-71 5-8 -71 1,234.50 

900 4-29-71 5-10-71 1,366.25 
900 4-30-71 5-10-71 1,322.50 
100 5-1 -71 5-11-71 230.00 
5-1 -71 5-11-71 1,212.50 

900 5-3 -71 5-13-71 1,147.50 
5-3 -71 5-13-71 1,275.50 

830 5-3 -71 5-13-71 1,697.00 
830 5-5 -71 5-15-71 1,320.75 
890 5-6 -71 5-17-71 1,243.50 
830 5-6 -71 5-17-71 1,320.75 
937 5-7 -71 5-17-71 1,194.67 
900 5-7 -71 5-17-71 1,431.87 
840 5-10-71 5-20-71 1,530.00 
870 5-10-71 5-20-71 1,893.00 
900 5-10-71 5-20-71 1,350.00 
5-12-71 5-22-71 1,510.00 

5-13-71 5-24-71 1,530.00 

5-14-71 5-24-71 1,860.00 

5-15-71 5-25-71 2,064.50 

5-17-71 5-27-71 1,820.00 

5-17-71 5-27-71 1,955.00 
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Quantity 
of 
Potatoes 


(Packages) Received 


920 


Ratliff Potato Co. 
Merrill, OR 


Willow Creek Produce 
Co., Ririe, ID 


1,000 


- 500 


Progressive Produce 
Co., Los Angeles, CA 
Origin Idaho 

Boyd Co. Distributors 
Inc., Los Angeles, CA 
Origin, OR 


750 


Quantity of 

Onions (Packages) 
Richland Sales Co., 500 

Reedley, CA 
(All from TX) 
” ” 282 
200 
200 


Date 
Payment 
Due 


6-1 -71 


Date 


5-20-71 
Total 
Payment 

Balance due and unpaid 

3-29-71 4-8 -71 

Payment 
Balance due and unpaid 

4-13-71 4-23-71 

4-19-71 4-29-71 
Total 
Payment 

Balance due and unpaid 

4-20-71 4-30-71 

Payment 
Balance due and unpaid 
4-28-71 5-8 -71 


5-6 -71 


5-17-71 
5-23-71 
5-27-71 


5-7 -71 
5-13-71 
5-17-71 
Total 
Payment 
Balance due and unpaid 


Agreed 
Purchase 
Price 


2,275.00 
$52,849.54 
7,605.05 
$45,244.49 
$ 995.50 

143.25 
$ 852.25 
$ 1,850.00 


750.00 
$ 2,600.00 
374.14 
$ 2,225.86 
$ 2,115.00 
140.23 
$ 1,974.77 
$ 1,241.04 
$ 1,241.04 


$ 1,150.00 


592.20 
420.00 
420.00 
$ 2,582.20 
371.58 
$ 2,210.62 


The total of all amounts due and unpaid these sellers is $116,- 


019.23. 


4. Two of the sellers listed above filed formal reparation com- 
plaints against Respondent. As a result, the Judicial Officer is- 


sued reparation awards against Respondent as follows: 
Amount of 


PACA Docket No. 
and Citation 

2-2344 (30 A.D. 1758) 

2-2345 (30 A.D. 1758) 


Transaction 
Number(s) 
94-97 
89 


Date 

Issued 
11-9-71 
11-9-71 


As of this date, these awards remain unpaid. 


5. The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, as alleged in paragraph 


Award 
$2,582.20 
995.50 
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8 of the Complaint, constitute willful, flagrant and repeated vio- 
lations of Section 2 of the Act (7 U.S.C. 499b). 


6. By notice in writing, dated April 27, 1972, Respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the allegations in 
his Complaint. Respondent has failed to do so. 


PROPOSED ORDER 


The finding contained herein that Respondent has committed 
willful, flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499(b)) and the facts and circumstances thereof shall 
be published. 


This Order shall take effect on the 11th day after service there- 
of. 


Copies shall be served upon the parties. 


(No. 15,256) 


In re SOUTHEASTERN PRODUCE CORPORATION. PACA Docket No. 
2-2901. Decided May 31, 1973. 


Wilful, flagrant and repeated violations—Agreed purchase prices— 
Failure to pay in full—Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act as 
found herein, the facts and circumstances of such violations shall be 
published. 


James W. Patton, for complainant. 
Respondent pro se. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge John A. Campbell, filed May 3, 1973, is hereby adopted as 
the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent. 





SOUTHEASTERN PRODUCE CORP. 
Cite as 32 A.D. 1228 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on February 26, 1973, by the Director, Fruit and Vegetable Di- 
vision, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondent was charged with willful, fla- 
grant, and repeated violations of Section 2 of the Act (7 U.S.C. 
499b) for alleged failure to make full payment promptly of the 
agreed purchase prices for shipments of vegetables in interstate 
commerce. 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were forwarded to Respondent by the 
Hearing Clerk by certified mail on February 26, 1973. 


Respondent was informed in the letter of service that an an- 
swer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and 
waiver of such hearing. In addition, the complaint directed Re- 
spondent’s attention to Sections 47.30 and 47.32(a) of the Rules 
of Practice (7 CFR 47.30; 47.32(a)), which specify, among other 
things, the time for filing an Answer, the contents of an Answer, 
the effect of failure to file an Answer, and the effect of failure to 
request an oral hearing. 


Respondent having failed to file an answer, Complainant filed 
a motion on April 3, 1973, for issuance of a Report, without fur- 
ther investigation or hearing pursuant to Section 47.30(c) of the 
Rules of Practice (7 CFR 47.30(c)), and the matter was referred 
to the undersigned Administrative Law Judge. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the proposed findings of fact. 


PROPOSED FINDINGS OF FACT 
1. Respondent, Southeastern Produce Corporation, is a Florida 
corporation whose last known business address is 242-243 New 
York City Terminal Market, Bronx, New York 10474. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 721168 was issued to respondent on January 18, 1972. This 
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license was suspended, automatically, at the close of business on 
October 3, 1972, when respondent failed to satisfy an award in 
PACA Docket 2-2675 (31 A.D. 1105). This license terminated on 
January 18, 1973, when respondent failed to renew it. 


3. During the period January 1972 through June 1972, respond- 
ent purchased, received in interstate commerce, and accepted 
without complaint 99 lots of fresh vegetables, all being perish- 
able agricultural commodities, from ten sellers but failed to make 
full payment promptly of the agreed purchase prices, the unpaid 
amounts, or balances thereof, totaling $142,657.29. The details of 
these transactions are set forth as follows: 
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4. Two sellers listed above filed formal reparation complaints 
against respondent. As a result, the Judicial Officer issued repa- 
ration awards against respondent, as set forth below: 


Trans. PACA Docket Date 

No.(s) Number Citation Issued Amount 
71-74 2-2675 81 A.D. 1105 8-28-72 $5,349.00 
99- 2-2710 31 A.D. —— 10-10-72 2,304.00 


As of this date, these awards remain unpaid. 


PROPOSED CONCLUSIONS 


The Acts of respondent in failing to make full payment 
promptly of the agreed purchase prices, as stated in finding 3, 
constitute willful, flagrant, and repeated violations of Section 2 
of the Act (7 U.S.C. 499b). 


Further, it is concluded: that the facts and circumstances of 
the violations stated herein should be published, pursuant to Sec- 
tion 8(a) of the Act (7 U.S.C. 499h(a)). 


PROPOSED ORDER 


The facts and circumstances of respondent’s violations of the 
Act shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 15,257) 


S & H PACKING Co., INC. v. SOUTHWESTERN PRODUCE, INC. PACA 
Docket No. 2-2976. Reparation of $2,449.00 with 8 percent 
interest from July 1, 1972, awarded complainant against re- 
spondent in order issued May 25, 1973, by Donald A. Camp- 
bell, Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 15,258) 


NATIONAL FARMERS ORGANIZATION, INC. v. ROBERT NOHA. PACA 
Docket No. 2-2951. Reparation of $3,050.00 with 8 percent 
interest from August 1, 1972, awarded complainant against 
respondent in order issued May 2, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,259) 


BLUE RIBBON SALES Co. v. STATE PRODUCE Co. INC. PACA Docket 
No. 2-2950. Reparation of $15,840.00 with 8 percent interest 
from July 1, 1972, awarded complainant against respondent 
in order issued May 8, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,260) 


BUCKEYE FARMS v. MOTT PRODUCE COMPANY. PACA Docket No. 
2-2949. Reparation of $1,740.00 with 8 percent interest from 


October 1, 1972, awarded complainant against respondent in 
order issued May 8, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,261) 


HENRY A. POLLAK RIVERHEAD CORPORATION v. LIBERTY FRUIT 
AND PRODUCE, INC. PACA Docket No. 2-2952. Reparation of 
$7,648.38 with 8 percent interest from November 1, 1972, 
awarded complainant against respondent in order issued May 
8, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,262) 


BUSHMAN GROWERS SALES, INC. v. THEO LESTER PRODUCE Co., 
Inc. PACA Docket No. 2-2965. Reparation of $770.00 with 8 
percent interest from December 1, 1972, awarded complain- 
ant against respondent in order issued May 16, 1973, by Don- 
ald A. Campbell, Judicial Officer. 
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(No. 15,263) 


FRUIT GROWERS SERVICE SALES, INC. v. EDWARDS FRUIT SALES & 
MARKETING Co. PACA Docket No. 2-2966. Reparation of 
$404.10 with 8 percent interest from September 1, 1971, 
awarded complainant against respondent in order issued 
May 16, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,264) 


QUALITY POTATOES v. WAUKEGAN PRODUCE Co. PACA Docket No. 
2-2960. Reparation of $4,178.74 with 8 percent interest from 
December 1, 1972, awarded complainant against respondent 
in order issued May 16, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,265) 


STANDARD FRUIT AND STEAMSHIP CO. v. PASQUALE J. CORSO. 
PACA Docket No. 2-2961. Reparation of $7,671.50 with 8 
percent interest from September 1, 1972, awarded complain- 
ant against respondent in order issued May 16, 1973, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 15,266) 


AUSTIN J. MERKEL Co., INC. v. MILWAUKEE GROWERS, INC. PACA 
Docket No. 2-2971. Reparation of $523.75 with 8 percent in- 
terest from March 1, 1973, awarded complainant against re- 
spondent in order issued May 17, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,267) 


J. C. VALENTI & Co. INC. v. LUSTIG & FIERRO, INC. PACA Docket 
No. 2-2972. Reparation of $2,963.06 with 8 percent interest 
from January 1, 1973, awarded complainant against respond- 
ent in order issued May 17, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 
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(No. 15,268) 


LoU NAJERA BROKERAGE Co. v. WESTERN PRODUCE Co. PACA 
Docket No. 2-2978. Reparation of $1,688.00 with 8 percent 
interest from December 1, 1972, awarded complainant 
against respondent in order issued May 17, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,269) 


FRESHPICT Foops, INC. v. JACK WALKER. PACA Docket No. 2- 
2962. Reparation of $150.00 with 8 percent interest from Au- 
gust 1, 1972, awarded complainant against respondent in or- 
der issued May 18, 1973, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 15,270) 


VANDENBERG SALES v. F & F Propuce Co. PACA Docket No. 2- 
2964. Reparation of $3,646.80 with 8 percent interest from 
November 1, 1972, awarded complainant against respondent 
in order issued May 18, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,271) 


M. W. FRUuIT Co., INC. v. DON’S WHOLESALE PRODUCE, INC. PACA 
Docket No. 2-2979. Reparation of $16,221.15 with 8 percent 
interest from January 1, 1973, awarded complainant against 
respondent in order issued May 29, 1978, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,272) 


OAKFIELD & ELBA GROWERS, INC. v. ‘IDAHO DICK’ KASSATLY & Co. 
Inc. PACA Docket No. 2-2980. Reparation of $4,674.00 with 
8 percent interest from February 1, 1973, awarded complain- 
ant against respondent in order issued May 29, 1973, by Don- 
ald A. Campbell, Judicial Officer. 
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(No. 15,273) 


SALT CITY PRODUCE Co., INC. v. CAYUGA Foops. PACA Docket No. 
2-2978. Reparation of $720.25 with 8 percent interest from 
April 1, 1972, awarded complainant against respondent in 


order issued May 29, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,274) 


SMELTZER ORCHARD COMPANY v. LYNN FOOD CORPORATION. PACA 
Docket No. 2-2977. Reparation of $1,084.00 with 8 percent 
interest from August 1, 1972, awarded complainant against 
respondent in order issued May 29, 1973, by Donald A. 
Campbell, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 15,275) 
SALINAS MARKETING COOPERATIVE v. RED OWL STORES, INC. 
PACA Docket No. 2-2732. Order issued May 2, 1973, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 15,276) 


STOCKTON TOMATO Co., INC. v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-2930. Order issued May 4, 1973, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 15,277) 


CHIEF WABASIS POTATO GROWERS COOPERATIVE ASSOCIATION v. H. 
H. EVON COMPANY. PACA Docket No. 2-2933. Order issued 
May 11, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,278) 
DON BONANNO CITRUS COMPANY v. JOY CITRUS & Foops. PACA 


Docket No. 2-2611. Order issued May 22, 1973, by Clayton 
Yeutter, Assistant Secretary. 





1242 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1242 


(No. 15,279) 


JOHN PETER PROVENZANO, d/b/a JOHN PROVENZANO v. PETER 
CIPRIANO, d/b/a PRODUCE BuyERS Co. PACA Docket No. 2- 
2804. Order issued May 24, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 





SUBJECT INDEX OF AGRICULTURE DECISIONS 
MAY 1973 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


ALLOCATION PROVISIONS 
Combined or system basis 


Uniform prices 


ASSIGNMENTS 


Handler cannot change assignment 


EVIDENCE 


Rule-making 


FLUID SKIM MILK 
Differential 
Inventory 

Classification of 


Allocation of 


HANDLER’S REPORT 
Correction of for obvious errors 


Correction of after audit 


PETITION FOR RELIEF 


Dismissal of 1004, 1068 


REFUND CLAIM 


Disallowed due to two-year termination of obligations 
provision 


REGULATIONS 


Must be consistent with Order 


SECTION 8c (5) (G) 


Uniformity requirements of 


STATUTE OF LIMITATIONS 


Two-year statute not applicable 





1244 SUBJECT INDEX OF AGRI. DECISIONS, MAY 1973 
COMMODITY EXCHANGE ACT 
CUSTOMERS ACCOUNTS RECEIVABLE 


Failure to make complete and correct written records in 


DISMISSAL 


Of complaint on recommendation of complainant 


DISMISSAL AS PARTY TO PROCCEDING 
Of P. J. Taggares Company 


FUNDS 
Commingling of 
Conversion to own use 


Failure to account separately for ............ 
FUTURES PRICES 

Manipulation of 
INSUFFICIENT FUNDS CHECKS 


Use of to falsify financial record 


REQUIRED REPORTS 


False entries in 


Failure to submit 


SANCTION 


Denial of trading privileges for five years 


Denial of trading privileges for 180 days 
PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTS AND RECORDS 
False and incorrect or incomplete accounts of sale 
AGENT 


For undisclosed principal 


Liability of 


CHECKS OR DRAFTS 


Insufficient funds 





32 A.D.] SUBJECT INDEX OF AGRI. DECISIONS, MAY 1973 


Packers and Stockyards Act, 1921—Cont. 


CONSENT ORDER—Cease and desist 
Accounts and records 
Bonding requirements, failure to meet 1136, 1140, 1145, 
Custodial Account for shippers’ proceeds 1125, 
Improper practices 
Net proceeds of sale 


Purchase price, failure to pay 


CUSTODIAL ACCOUNTS FOR SHIPPERS’ PROCEEDS 
Deficiency of funds in 
Failure to maintain properly 


Misuse of 


DISMISSAL 

Of complaint against Whitt 
EVIDENCE 

Lack of 


FALSE AND INCORRECT WEIGHTS 


Issuing sales invoices on the basis of 


Paying sellers on the basis of 


Selling livestock on the basis of 


Weighing livestock at other than their true and correct 
weights 


FUNDS RECEIVED 
From sale of livestock 


Misuse of 


IMPROPER PRACTICES 


Permitting employees to purchase livestock out of con- 
signment 


NET PROCEEDS OF SALE 


Misuse of 


1245 


Page 


1148 
1147 
1148 
1148 


1148 
1138 
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Packers and Stockyards Act, 1921—Cont. 
Page 
ORDER 


Denying Shol’s motion to reconsider Order and set aside 
default 


PACKER 
Insufficient funds checks or drafts 


Failure to pay in full 


PURCHASER 
Actual 


PURCHASE PRICE 
Failure to pay 1129, 1132, 1141 
Reparation for award against Carte 1129 
SANCTION 


Twenty-day suspension 


SCALES 


Failure to operate in accordance with regulations 


SCALE TICKETS 


Failure to issue to sellers 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 


By failure to give timely notice of rejection 

By unloading 

Evidenced by stop for gassing at shipping point 
AGENCY 


Relationship of 


ALLOWANCE 
Acceptance of 


AGREED BUYING AND SELLING PRICES 
Actual 
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BURDEN OF PROOF 


Failure to sustain 


Sustained 


CAUSE OF ACTION 


Absence of 


CONSIGNMENT 


Selling on without authority to do so 


CONTRACT 
Breach of, by diversion 


Failure to establish breach of 


CONTRACT DESTINATION 


No warranty of grade or condition beyond 


CONTRACT PRICE 
Correct 
Failure to pay in full 
Modification of 


Failure to pay 


CONTRACT OF SALE 
Binding 
CONTRACT TERMS 


Delivered sale basis 


DAMAGES 
Expressly limited by complainant 
For non-delivery 
Measure of 


Failure to prove 
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Perishable Agricultural Commodities Act, 130—Cont. 
Page 
EVIDENCE 


Too remote to prove bad condition when shipped or 
upon arrival at contract destination 


FEDERAL MARKET NEWS SERVICE 


Basis for determining reasonable value 


INSPECTION 


Federal inspection at point of shipment not refuted by 
terminal inspection 


Lateness of 


NOVATION 


Failure to establish agreement to 


OFFSET 


Claim to disallowed for lack of merit 


ORDER 
Amending prior order 


Denying motion to reopen after default and reinstating 
prior order 


Denying motion to reopen 


Upon reconsideration 


PROCEEDING HELD IN ABEYANCE 


Pending issuance of further order 


PROTECTION AGREEMENT 
Failure to establish 


PUBLICATION OF FACTS 


Failure to pay 1177, 1195, 1223, 1228 


PURCHASE PRICE 
Failure to pay 


PURCHASER 
Actual 





32 A.D.] SUBJECT INDEX OF AGRI. DECISIONS, MAY 1973 


Perishable Agricultural Commodities Act, 130—Cont. 


REJECTION 


Untimely notice of 


REPEATED AND FLAGRANT VIOLATIONS 
Failure to pay 


Publication of facts 


REVOCATION OF LICENSE 
Wilfull, flagrant and repeated violations 


Failure to pay 


SUITABLE SHIPPING CONDITION 


Failure to establish breach of warranty of 


RESPONSIBLY CONNECTED PERSON 


Question of, not subject to oral hearing by Administra- 
tive Law Judge 


SANCTION 


Revocation of license 
UNLOADING 
Constituting acceptance 1183, 1210 
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